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FACT PATTERN: 
 

Under the Immigration and Nationality Act, an alien (noncitizen) can be deported for being 

convicted of two “crimes involving moral turpitude.” The term “crime involving moral turpitude” 

is not defined by statute, but the Fifth Circuit has described it as “conduct that shocks the public 

conscience as being inherently base, vile, or depraved, and contrary to the accepted rules of 

morality and the duties owed between persons or to society in general.”* In general, crimes 

involving fraud, theft, and criminal intent are considered crimes involving moral turpitude.  

 

In 1963, petitioner Brigitte Lamarche was born to a French family in Uruguay. After Lamarche 

got an engineering degree, Powell, Inc., an Arizona construction contractor, offered her a job. In 

1993, Lamarche entered the U.S. on an EB-3 visa. Lamarche settled in Tucson, Arizona, and 

became a lawful permanent resident (green card holder). She never received U.S. citizenship and 

held only Uruguayan citizenship. Lamarche married a U.S. citizen in 1996 and had a child in 1998.  

 

In 2003, Lamarche was indicted as a coconspirator in a bribery scheme (although Lamarche was 

not accused of actually giving or accepting bribes). In Arizona court, Lamarche pled guilty to 

felony conspiracy to commit commercial bribery and was given a six-month suspended sentence. 

Lamarche was not informed that this plea deal carried consequences for her immigration status. 

 

In 2004, Lamarche joined Thomas & Sons, a smaller contractor. After the 2008 financial crisis, 

Lamarche was laid off, and her family briefly became homeless. Lamarche worked unskilled jobs 

but remained committed to community service, sometimes balancing two jobs with childcare and 

weekly volunteer work at a local soup kitchen. 

 

In 2011, Lamarche was apprehended outside a store carrying two candy bars that she had not paid 

for. Lamarche was charged with misdemeanor shoplifting; since she could not afford a lawyer, she 

had no legal representation. Lamarche pled guilty and was sentenced to pay a $200 fine. 

 

Immigration and Customs Enforcement (ICE) knew about Lamarche’s criminal history, but at the 

time, deporting nonviolent permanent residents was not a priority. By 2017, priorities had changed. 

ICE apprehended Lamarche and detained her at the Torrance County Correctional Facility in New 

Mexico, a privately-owned prison that also houses convicted criminals. The Department of 

Homeland Security alleged that Lamarche was deportable for committing two crimes involving 

moral turpitude, and Lamarche was required to attend a removal hearing in immigration court. 

 

Immigration courts are part of the Department of Justice. Aliens may bring a lawyer to their 

removal hearing, but lawyers are not provided for aliens who cannot afford them. For her removal 

hearing, Lamarche hired Jennifer Ari-Flek, a relatively inexperienced immigration attorney. 

 

On April 8, 2017, before Lamarche’s first hearing before the immigration judge, Ari-Flek met with 

Lamarche. Ari-Flek informed Lamarche that given the nature of her criminal history, the 

immigration judge would likely be required to deport her. Ari-Flek also (correctly) notified 

Lamarche that she was eligible for a form of relief called “voluntary departure.”  

                                                           
* Hamdan v. INS, 98 F.3d 183 (5th Cir., 1996). 
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Aliens requesting voluntary departure admit that they are deportable and agree to voluntarily leave 

the United States within a certain time period. However, they are not issued an order of removal, 

which leads to deportation in ICE custody and bars an alien from entering the United States for 

ten years. Immigration judges are not required to grant requests for voluntary departure. Instead, 

they may consider the alien’s ties to the United States, criminal history, and moral character. 

Decisions not to grant requests for voluntary departure are not subject to judicial review. 

 

When Ari-Flek explained this to Lamarche on April 8, Lamarche said, “I want to fight this case. I 

won’t abandon my family unless they make me.” Therefore, Ari-Flek did not request voluntary 

departure on Lamarche’s behalf, and a removal hearing took place on June 11, 2017. Immigration 

Judge Hope Kean found that Lamarche had been convicted of two crimes involving moral 

turpitude and issued an order of removal against her. Before issuing the order, Kean called 

Lamarche’s crimes “antithetical to the values of hard work and fair play this country was built on.” 

 

Lamarche had enough money to return to Uruguay and was eligible to request voluntary departure 

even at the June 11 hearing. However, Ari-Flek never notified Lamarche of this possibility. In a 

later deposition, Ari-Flek cited two reasons for her decision to omit this information: First, Ari-

Flek believed that Lamarche’s statement at the April 8 meeting meant that Lamarche did not wish 

to request voluntary departure at any time. Second, Ari-Flek believed that, considering Kean’s 

statement at the June 11 hearing, Kean was unlikely to grant a request for voluntary departure. 

 

Lamarche was detained for another six months, as diplomatic tensions with Uruguay prevented 

her deportation. While in custody, Lamarche appealed to the Board of Immigration Appeals (BIA), 

claiming that Ari-Flek had provided ineffective assistance by not informing Lamarche that she 

could request voluntary departure at her removal hearing. In August 2017, the BIA dismissed the 

appeal, finding no evidence that a request for voluntary departure would have been granted.  

 

Lamarche appealed the BIA’s decision to the Ninth Circuit Court of Appeals. In February 2018, a 

three-judge panel ruled for Lamarche. Writing for the panel, Circuit Judge Alicia Lai claimed, 

“Had Ari-Flek responsibly ‘consult[ed] with [Lamarche] on important decisions,’ Lamarche could 

have asked for voluntary departure. Considering Lamarche’s character, there is more than a 

reasonable probability that her request would have been granted.” 

 

At Attorney General Cadee Qiu’s request, the Ninth Circuit reheard the case en banc and reversed 

the three-judge panel in October 2018. Writing for a 6-5 majority, Chief Judge Alice Longenbach 

stated that “In a civil proceeding like a deportation hearing, when ‘fundamental fairness’ is not 

implicated, there is neither a Fifth Amendment right to due process nor a Sixth Amendment right 

to counsel. Lamarche had no right to a lawyer, much less an effective one.” 

 

In a dissent, Senior Circuit Judge Shobhit Kumar argued that “standard deference to the Supreme 

Court means that the majority would do well to consider the recent case of Sessions v. Dimaya. 

The same constitutional infirmities that plagued the term ‘violent felony’ also plague the term 

‘crime involving moral turpitude.’ Just as the former is void for vagueness, so too the latter is.” 

 

Lamarche appealed to the Supreme Court. Considering the importance of clarifying procedural 

due process for aliens facing deportation, the Supreme Court granted cert. 
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It is therefore ordered that counsel present oral argument on the following questions: 

1. Did Lamarche have a constitutional right to effective assistance of counsel during her 

removal hearing under the Fifth or Sixth Amendments? 

2. Did Ari-Flek’s acts and omissions before and during Lamarche’s removal hearing 

constitute ineffective assistance of counsel under Strickland v. Washington? 

3. Is the term “crime involving moral turpitude,” as applied in immigration removal hearings, 

unconstitutionally vague?† 

 

Author’s Note: 

Immigration has been a controversial political and legal issue since the founding of the United 

States. In this case, you will explore the intricacies of this topic over 125 years of case law.  

 

As you read the case packet, you might find the following suggestions helpful: 

 

-Read the fact pattern carefully, making note of key details that will be useful to each side. 

 

-Develop a succinct explanation of both the fact pattern and your argument. While judges do 

receive basic information about the case packet, they might not be as familiar with the material 

as you. 

 

-Prepare enough material to fill most of the 20-minute oral argument, but make sure to allow 

enough time to answer judges’ questions fully. 

 

-Pay attention to each of the theories presented in the case law, even ones you do not plan to 

present. Judges might bring up such theories in their questions. 

 

-Pay special attention to tensions, inconsistencies, or problems in the case law, and consider how 

the decision in the present case might resolve them. Try to see if you can draw distinctions that 

make seemingly contradictory decisions appear consistent.  

 

-Consider the precedent that you’re asking the judges to set. Does your argument rely on 

reaffirming established legal principles or setting a new precedent? If your argument is adopted, 

how will it affect the legal arguments in future cases? 

 

-Consider the breadth of the ruling that you’re asking the judges to make. Do you want the 

judges to make a sweeping ruling or to rule narrowly in favor of your client?  

 

Acknowledgements: 
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† You are not being asked to present oral argument on whether Lamarche’s crimes were crimes involving moral 

turpitude. You are instead being asked to assess the constitutionality of the legal term “crime involving moral 

turpitude,” as it is applied in immigration removal hearings.   
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RELEVANT LEGISLATION: 
 

Excerpt from Immigration and Nationality Act of 1952 (as amended), 8 U.S. Code § 1227  

(a) Classes of deportable aliens. Any alien…in and admitted to the United States shall, upon the 

order of the Attorney General, be removed if the alien is within one or more of the following 

classes for deportable aliens: 

(2) Criminal offenses 

(A)  General crimes 

(ii) Multiple criminal convictions. Any alien who at any time after admission is 

convicted of two or more crimes involving moral turpitude, not arising out of a 

single scheme of criminal misconduct, regardless of whether confined therefor 

and regardless of whether the convictions were in a single trial, is deportable. 

 

Excerpt from Immigration and Nationality Act of 1952 (as amended), 8 U.S. Code § 1226 

(c) Detention of criminal aliens 

(2) Custody. The Attorney General shall take into custody any alien who— 

(B) is deportable by reason of having committed any offense covered in section 

1227(a)(2)(A)(ii)…of this title… 

 

Excerpt from Immigration and Nationality Act of 1952 (as amended), 8 U.S. Code § 1229c  

(b) At conclusion of proceedings 

(1) The Attorney General may permit an alien voluntarily to depart the United States at the 

alien’s own expense if, at the conclusion of [a removal hearing], the immigration judge 

enters an order granting voluntary departure in lieu of removal and finds that— 

(A) the alien has been physically present in the United States for a period of at least one 

year immediately preceding the date the notice to appear [for a hearing] was served… 

(B) the alien is, and has been, a person of good moral character for at least 5 years 

immediately preceding the alien’s application for voluntary departure; [and]… 

(D) the alien has established by clear and convincing evidence that the alien has the means 

to depart the United States and intends to do so. 

(e) Additional conditions. The Attorney General may by regulation limit eligibility for voluntary 

departure under this section for any class or classes of aliens. No court may review any 

regulation issued under this subsection. 

(f) Judicial review. No court shall have jurisdiction over an appeal from denial of a request for 

an order of voluntary departure under subsection (b), nor shall any court order a stay of an 

alien’s removal pending consideration of any claim with respect to voluntary departure. 

 

Excerpt from Immigration and Nationality Act of 1952 (as amended), 8 U.S. Code § 1231  

(a) Detention, release, and removal of aliens ordered removed 

(1) In general. Except as otherwise provided in this section, when an alien is ordered removed, 

the Attorney General shall remove the alien from the United States within a period of 90 

days (in this section referred to as the “removal period”). 

(2) Detention. During the removal period, the Attorney General shall detain the alien… 

(6) Inadmissible or criminal alien. An alien ordered removed who is…removable under 

section 1227(a)(2)…of this title…may be detained beyond the removal period… 
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RELEVANT CONSTITUTIONAL PROVISIONS: 
You may discuss any section of the Constitution, including its amendments, during oral 

argument—even sections that are not included here. 

 

Amendment V 

 

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 

presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or 

in the Militia, when in actual service in time of War or public danger; nor shall any person be 

subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in 

any criminal case to be a witness against himself, nor be deprived of life, liberty, or property, 

without due process of law; nor shall private property be taken for public use, without just 

compensation. 

 

Amendment VI 

 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an 

impartial jury of the State and district wherein the crime shall have been committed, which district 

shall have been previously ascertained by law, and to be informed of the nature and cause of the 

accusation; to be confronted with the witnesses against him; to have compulsory process for 

obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence. 

 

RELEVANT CASE LAW: 
Several cases appear in excerpted form. Only the excerpted parts of these cases may be referenced 

during oral argument. 

 

Excerpts from Fong Yue Ting v. United States (1893)……………………………………………7 

 

Scott v. Illinois (1979)……………………………………………………………………………16 

 

Turner v. Rogers (2011)………………………………………………………………………….20 

 

Strickland v. Washington (1984)……………………………………………………………...….31 

 

Padilla v. Kentucky (2010)……………………………………………………………………….50 

 

Jordan v. De George (1951) 

Majority opinion……………………………………………………………………………...59 

Justice Jackson’s dissent……………………………………………………………………..62 

 

Sessions v. Dimaya (2018) 

Justice Kagan’s opinion………………………………………………………………………68 

Justice Gorsuch’s concurrence……………………………………………………………….82 
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Fong Yue Ting v. United States, 149 U.S. 698 (1893) 
 

Syllabus  

 

The right to exclude or to expel aliens, or any class of aliens, absolutely or upon certain 

conditions, in war or in peace, is an inherent and inalienable right of every sovereign nation. 

 

In the United States, the power to exclude or to expel aliens is vested in the political 

departments of the National Government, and is to be regulated by treaty or by act of 

Congress, and to be executed by the executive authority according to the regulations so 

established, except so far as the Judicial Department is authorized by treaty or by statute, 

or is required by the Constitution, to intervene. 

 

The power of Congress to expel, like the power to exclude, aliens, or any specified class 

of aliens, from the country, may be exercised entirely through executive officers; or 

Congress may call in the aid of the Judiciary to ascertain any contested facts on which an 

alien’s right to remain in the country has been made by Congress to depend. 

 

Congress has the right to provide a system of registration and identification of any class of 

aliens within the country, and to take all proper means to carry out that system. 

 

The provisions of an act of Congress, passed in the exercise of its constitutional authority, 

must, if clear and explicit, be upheld by the courts, even in contravention of stipulations in 

an earlier treaty. 

 

Section 6 of the act of May 5, 1892, c. 60, requiring all Chinese laborers within the United 

States at the time of its passage, “and who are entitled to remain in the United States,” to 

apply within a year to a collector of internal revenue for a certificate of residence, and 

providing that anyone who does not do so, or is afterwards found in the United States 

without such a certificate, “shall be deemed and adjudged to be unlawfully in the United 

States,” and may be arrested by any officer of the customs, or collector of internal revenue, 

or marshal, or deputy of either, and taken before a United States judge, who shall order him 

to be deported from the United States to his own country unless he shall clearly establish 

to the satisfaction of the judge that, by reason of accident, sickness, or other unavoidable 

cause, he was unable to procure his certificate, and “by at least one credible white witness” 

that he was a resident of the United States at the time of the passage of the act, is 

constitutional and valid. 

 

[Author’s Note: The 1868 Burlingame Treaty between the United States and China gave all 

Chinese subjects the right of permanent residence in the United States. The Angell Treaty of 1880 

amended the Burlingame Treaty to allow the United States to “regulate, limit, or suspend” the 

immigration of Chinese laborers. The Chinese Exclusion Act of 1882, as extended by the 1892 

Geary Act, prohibited the admission of Chinese laborers to the United States.  

 

The Geary Act also required all Chinese laborers who were legally admitted to the United States 

to obtain a certificate of residence. Regulations made pursuant to the Act required applicants to 
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bring “at least one credible witness of good character” to prove their residence in the United 

States. 

 

Under the Geary Act, Chinese laborers who were found without a certificate of residence were 

subject to arrest and deportation. They could avoid deportation by proving to a judge that they 

were entitled to a certificate of residence but failed to procure one. Testimony of “at least one 

credible white witness” was required to prove residency. 

 

This case concerns three Chinese laborers: Neither Fong Yue Ting nor Wong Quan applied for a 

certificate of residence, so they were arrested and ordered deported. Additionally, Wong was not 

given a hearing before a judge. The third petitioner, Lee Joe, attempted to apply for a certificate 

of residence. The application was denied because Lee only provided Chinese witnesses to prove 

residency. Lee was arrested for lacking a certificate of residence. Again, because he only provided 

Chinese witnesses to prove residency, the judge ordered Lee’s deportation.] 

 

MR. JUSTICE GRAY, after stating the facts, delivered the opinion of the Court. 

 

The general principles of public law which lie at the foundation of these cases are clearly 

established by previous judgments of this Court, and by the authorities therein referred to. 

 

In the recent case of Nishimura Ekiu v. United States, 142 U.S. 651, 142 U.S. 659, the Court, in 

sustaining the action of the Executive Department, putting in force an act of Congress for the 

exclusion of aliens, said: 

 

“It is an accepted maxim of international law that every sovereign nation has the power, as inherent 

in sovereignty, and essential to self-preservation, to forbid the entrance of foreigners within its 

dominions, or to admit them only in such cases and upon such conditions as it may see fit to 

prescribe. In the United States, this power is vested in the National Government, to which the 

Constitution has committed the entire control of international relations, in peace as well as in war. 

It belongs to the political department of the Government, and may be exercised either through 

treaties made by the President and Senate or through statutes enacted by Congress.” 

 

The same views were more fully expounded in the earlier case of Chae Chan Ping v. United States, 

130 U.S. 581, in which the validity of a former act of Congress, excluding Chinese laborers from 

the United States, under the circumstances therein stated, was affirmed. 

 

In the elaborate opinion delivered by Mr. Justice Field in behalf of the Court, it was said: “Those 

laborers are not citizens of the United States; they are aliens. That the Government of the United 

States, through the action of the Legislative Department, can exclude aliens from its territory, is a 

proposition which we do not think open to controversy. Jurisdiction over its own territory to that 

extent is an incident of every independent nation. It is a part of its independence. If it could not 

exclude aliens, it would be, to that extent, subject to the control of another power. . . . The United 

States, in their relation to foreign countries and their subjects or citizens, are one nation, invested 

with powers which belong to independent nations, the exercise of which can be invoked for the 

maintenance of its absolute independence and security throughout its entire territory.” 

130 U.S. 130 U.S. 603, 130 U.S. 604. 
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It was also said, repeating the language of Mr. Justice Bradley in Knox v. Lee, 12 Wall. 457, 79 

U.S. 555: “The United States is not only a Government, but it is a National Government, and the 

only Government in this country that has the character of nationality. It is invested with power 

over all the foreign relations of the country, war, peace, and negotiations and intercourse with other 

nations; all of which are forbidden to the state governments.” 130 U.S. 130 U.S. 605. And it was 

added: “For local interests, the several States of the Union exist; but for international purposes, 

embracing our relations with foreign nations, we are but one people, one nation, one power.” 130 

U.S. 606. 

 

The Court then went on to say: “To preserve its independence, and give security against foreign 

aggression and encroachment, is the highest duty of every nation; and to attain these ends nearly 

all other considerations are to be subordinated. It matters not in what form such aggression and 

encroachment come, whether from the foreign nation acting in its national character, or from vast 

hordes of its people crowding in upon us. The Government, possessing the powers which are to be 

exercised for protection and security, is clothed with authority to determine the occasion on which 

the powers shall be called forth; and its determination, so far as the subjects affected are concerned, 

is necessarily conclusive upon all its departments and officers. If, therefore, the Government of the 

United States, through its Legislative Department, considers the presence of foreigners of a 

different race in this country, who will not assimilate with us, to be dangerous to its peace and 

security, their exclusion is not to be stayed because at the time there are no actual hostilities with 

the nation of which the foreigners are subjects. The existence of war would render the necessity of 

the proceeding only more obvious and pressing. The same necessity, in a less pressing degree, may 

arise when war does not exist, and the same authority which adjudges the necessity in one case 

must also determine it in the other. In both cases, its determination is conclusive upon the Judiciary. 

If the Government of the country of which the foreigners excluded are subjects is dissatisfied with 

this action, it can make complaint to the executive head of our Government, or resort to any other 

measure which, in its judgment, its interests or dignity may demand, and there lies its only remedy. 

The power of the Government to exclude foreigners from the country whenever, in its judgment, 

the public interests require such exclusion has been asserted in repeated instances, and never 

denied by the Executive or Legislative Departments.” 130 U.S. 130 U.S. 606-607. This statement 

was supported by many citations from the diplomatic correspondence of successive Secretaries of 

State, collected in Whart. Int. Law Dig. § 206. 

 

The right of a nation to expel or deport foreigners who have not been naturalized, or taken any 

steps towards becoming citizens of the country, rests upon the same grounds, and is as absolute 

and unqualified as the right to prohibit and prevent their entrance into the country. 

 

This is clearly affirmed in dispatches referred to by the court in Chae Chan Ping’s Case. In 1856, 

Mr. Marcy wrote: “Every society possesses the undoubted right to determine who shall compose 

its members, and it is exercised by all nations, both in peace and war. A memorable example of 

the exercise of this power in time of peace was the passage of the alien law of the United States in 

the year 1798.” In 1869, Mr. Fish wrote: “The control of the people within its limits, and the right 

to expel from its territory persons who are dangerous to the peace of the State, are too clearly 

within the essential attributes of sovereignty to be seriously contested.” Whart. Int. Law Dig. § 

206; 130 U.S. 130 U.S. 607… 
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The right to exclude or to expel all aliens, or any class of aliens, absolutely or upon certain 

conditions, in war or in peace, being an inherent and inalienable right of every sovereign and 

independent nation, essential to its safety, its independence, and its welfare, the question now 

before the Court is whether the manner in which Congress has exercised this right in sections 6 

and 7 of the act of 1892 is consistent with the Constitution. 

 

The United States are a sovereign and independent nation, and are vested by the Constitution with 

the entire control of international relations, and with all the powers of Government necessary to 

maintain that control, and to make it effective. The only Government of this country which other 

nations recognize or treat with is the Government of the Union, and the only American flag known 

throughout the world is the flag of the United States… 

 

In exercising the great power which the people of the United States, by establishing a written 

Constitution as the supreme and paramount law, have vested in this Court, of determining, 

whenever the question is properly brought before it, whether the acts of the Legislature or of the 

Executive are consistent with the Constitution, it behooves the Court to be careful that it does not 

undertake to pass upon political questions, the final decision of which has been committed by the 

Constitution to the other departments of the Government. 

 

As long ago said by Chief Justice Marshall, and since constantly maintained by this Court: “The 

sound construction of the Constitution must allow to the National Legislature that discretion, with 

respect to the means by which the powers it confers are to be carried into execution, which will 

enable that body to perform the high duties assigned to it in the manner most beneficial to the 

people. Let the end be legitimate, let it be within the scope of the Constitution; and all means which 

are appropriate, which are plainly adapted to that end, which are not prohibited, but consistent with 

the letter and spirit of the Constitution, are constitutional. . . . Where the law is not prohibited, and 

is really calculated to effect any of the objects intrusted to the Government, to undertake here to 

inquire into the degree of its necessity would be to pass the line which circumscribes the Judicial 

Department, and to tread on legislative ground. This Court disclaims all pretensions to such a 

power.” McCulloch v. Maryland, 4 Wheat. 316, 17 U.S. 421, 17 U.S. 423; Juilliard v. Greenman, 

110 U.S. 421, 110 U.S. 440, 110 U.S. 450; Ex parte Yarbrough, 110 U.S. 651, 110 U.S. 658; In re 

Rapier, 143 U.S. 110, 143 U.S. 134; Logan v. United States, 144 U.S. 263, 144 U.S. 283. 

 

The power to exclude or to expel aliens, being a power affecting international relations, is vested 

in the political departments of the Government, and is to be regulated by treaty or by act of 

Congress, and to be executed by the executive authority according to the regulations so established, 

except so far the Judicial Department has been authorized by treaty or by statute, or is required by 

the paramount law of the Constitution, to intervene. 

 

In Nishimura Ekiu’s Case, it was adjudged that, although Congress might, if it saw fit, authorize 

the courts to investigate and ascertain the facts upon which the alien’s right to land was made by 

the statutes to depend, yet Congress might intrust the final determination of those facts to an 

executive officer; and that, if it did so, his order was due process of law, and no other tribunal, 

unless expressly authorized by law to do so, was at liberty to reexamine the evidence on which he 

acted, or to controvert its sufficiency. 142 U.S. 142 U.S. 660. 
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The power to exclude aliens, and the power to expel them, rest upon one foundation, are derived 

from one source, are supported by the same reasons, and are, in truth, but parts of one and the same 

power. 

 

The power of Congress, therefore, to expel, like the power to exclude, aliens, or any specified class 

of aliens, from the country, may be exercised entirely through executive officers; or Congress may 

call in the aid of the Judiciary to ascertain any contested facts on which an alien’s right to be in the 

country has been made by Congress to depend. 

 

Congress, having the right, as it may see fit, to expel aliens of a particular class or to permit them 

to remain, has undoubtedly the right to provide a system of registration and identification of the 

members of that class within the country, and to take all proper means to carry out the system 

which it provides. 

 

It is no new thing for the lawmaking power, acting either through treaties made by the President 

and Senate or by the more common method of acts of Congress, to submit the decision of 

questions, not necessarily of judicial cognizance, either to the final determination of executive 

officers or to the decision of such officers in the first instance, with such opportunity for judicial 

review of their action as Congress may see fit to authorize or permit… 

 

To repeat the careful and weighty words uttered by Mr. Justice Curtis in delivering a unanimous 

judgment of this Court upon the question what is due process of law: “To avoid misconstruction 

upon so grave a subject, we think it proper to state that we do not consider Congress can either 

withdraw from judicial cognizance any matter which, from its nature, is the subject of a suit at the 

common law or in equity or admiralty, nor, on the other hand, can it bring under the judicial power 

a matter which, from its nature, is not a subject for judicial determination. At the same time, there 

are matters involving public rights which may be presented in such form that the judicial power is 

capable of acting on them, and which are susceptible of judicial determination, but which Congress 

may or may not bring within the cognizance of the courts of the United States, as it may deem 

proper.” Murray v. Hoboken Co., 18 How. 272, 59 U.S. 284. 

 

Before examining in detail the provisions of the act of 1892 now in question, it will be convenient 

to refer to the previous statutes, treaties, and decisions upon the subject… 

 

The treaty made between the United States and China on July 28, 1868, contained the following 

stipulations: 

 

“Article 5. The United States of America and the Emperor of China cordially recognize the 

inherent and inalienable right of man to change his home and allegiance, and also the mutual 

advantage of the free migration and emigration of their citizens and subjects, respectively, from 

one country to the other, for purposes of curiosity, of trade, or as permanent residents”… 

 

After some years’ experience under that treaty, the Government of the United States was brought 

to the opinion that the presence within our territory of large numbers of Chinese laborers, of a 

distinct race and religion, remaining strangers in the land, residing apart by themselves, tenaciously 

adhering to the customs and usages of their own country, unfamiliar with our institutions, and 
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apparently incapable of assimilating with our people, might endanger good order, and be injurious 

to the public interests, and therefore requested and obtained from China a modification of the 

treaty. Chew Heong v. United States, 112 U.S. 536, 112 U.S. 542-543; Chae Chan Ping v. United 

States, 130 U.S. 581, 130 U.S. 595-596… 

 

The act of May 6, 1882, c. 126, entitled “An act to execute certain treaty stipulations relating to 

Chinese,” and amended by the act of July 5, 1884, c. 220, began with the recital that, “in the 

opinion of the Government of the United States, the coming of Chinese laborers to this country 

endangers the good order of certain localities within the territories thereof;” and, in section 1, 

suspended their coming for 10 years, and enacted that it should “not be lawful for any Chinese 

laborer to come from any foreign port or place, or, having so come, to remain within the United 

States”… 

 

In our jurisprudence, it is well settled that the provisions of an act of Congress, passed in the 

exercise of its constitutional authority, on this, as on any other, subject, if clear and explicit, must 

be upheld by the courts, even in contravention of express stipulations in an earlier treaty. As was 

said by this Court in Chae Chan Ping’s Case, following previous decisions: The treaties were of 

no greater legal obligation than the act of Congress. By the Constitution, laws made in pursuance 

thereof, and treaties made under authority of the United States, are both declared to be the supreme 

law of the land, and no paramount authority is given to one over the other. A treaty, it is true, is in 

its nature a contract between nations, and is often merely promissory in its character, requiring 

legislation to carry its stipulations into effect. Such legislation will be open to future repeal or 

amendment. If the treaty operates by its own force, and relates to a subject within the power of 

Congress, it can be deemed in that particular only the equivalent of a legislative act, to be repealed 

or modified at the pleasure of Congress. In either case, the last expression of the sovereign will 

must control. . . . So far as a treaty made by the United States with any foreign nation can become 

the subject of judicial cognizance in the courts of this country, it is subject to such acts as Congress 

may pass for its enforcement, modification, or repeal.” 130 U.S. 600. See also Foster v. Neilson, 

2 Pet. 253, 27 U.S. 314; Edye v. Robertson, 112 U.S. 580, 112 U.S. 597-599; Whitney v. Robertson, 

124 U.S. 190… 

 

It thus appears that, in [Chae Chan Ping v. United States], it was directly adjudged, upon full 

argument and consideration, that a Chinese laborer, who had been admitted into the United States 

while the treaty of 1868 was in force by which the United States and China “cordially recognize 

the inherent and inalienable right of man to change his home and allegiance, and also the mutual 

advantage of the free migration and emigration of their citizens and subjects, respectively, from 

one country to the other,” not only for the purpose of curiosity or of trade, but “as permanent 

residents,” and who had continued to reside here for 12 years, and who had then gone back to 

China, after receiving a certificate, in the form provided by act of Congress, entitling him to return 

to the United States, might be refused readmission into the United States, without judicial trial or 

hearing, and simply by reason of another act of Congress, passed during his absence and declaring 

all such certificates to be void, and prohibiting all Chinese laborers who had at any time been 

residents in the United States, and had departed therefrom and not returned before the passage of 

this act, from coming into the United States. 
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In view of that decision, which, as before observed, was a unanimous judgment of the Court, and 

which had the concurrence of all the Justices who had delivered opinions in the cases arising under 

the acts of 1882 and 1884, it appears to be impossible to hold that a Chinese laborer acquired, 

under any of the treaties or acts of Congress, any right, as a denizen, or otherwise, to be and remain 

in this country except by the license, permission, and sufferance of Congress, to be withdrawn 

whenever, in its opinion, the public welfare might require it… 

 

Chinese laborers, therefore, like all other aliens residing in the United States for a shorter or longer 

time, are entitled, so long as they are permitted by the Government of the United States to remain 

in the country, to the safeguards of the Constitution, and to the protection of the laws, in regard to 

their rights of person and of property, and to their civil and criminal responsibility. But they 

continue to be aliens, having taken no steps towards becoming citizens, and incapable of becoming 

such under the naturalization laws, and therefore remain subject to the power of Congress to expel 

them or to order them to be removed and deported from the country whenever, in its judgment, 

their removal is necessary or expedient for the public interest… 

 

For the reasons stated in the earlier part of this opinion, Congress, under the power to exclude or 

expel aliens, might have directed any Chinese laborer found in the United States without a 

certificate of residence to be removed out of the country by executive officers, without judicial 

trial or examination, just as it might have authorized such officers absolutely to prevent his 

entrance into the country. But Congress has not undertaken to do this. 

 

The effect of the provisions of section 6 of the act of 1892 is that, if a Chinese laborer, after the 

opportunity afforded him to obtain a certificate of residence within a year at a convenient place, 

and without cost, is found without such a certificate, he shall be so far presumed to be not entitled 

to remain within the United States that an officer of the customs, or a collector of internal revenue, 

or a marshal, or a deputy of either, may arrest him, not with a view to imprisonment or punishment, 

or to his immediate deportation without further inquiry, but in order to take him before a judge for 

the purpose of a judicial hearing and determination of the only facts which, under the act of 

Congress, can have a material bearing upon the question whether he shall be sent out of the 

country, or be permitted to remain… 

 

When, in the form prescribed by law, the executive officer, acting in behalf of the United States, 

brings the Chinese laborer before the judge, in order that he may be heard, and the facts upon 

which depends his right to remain in the country be decided, a case is duly submitted to the judicial 

power; for here are all the elements of a civil case—a complainant, a defendant, and a judge—

actor, reus, et judex. 3 Bl. Comm. 25; Osborn v. Bank of United States, 9 Wheat. 738, 22 U.S. 819. 

No formal complaint or pleadings are required, and the want of them does not affect the authority 

of the judge or the validity of the statute. 

 

If no evidence is offered by the Chinaman, the judge makes the order of deportation as upon a 

default. If he produces competent evidence to explain the fact of his not having a certificate, it 

must be considered by the judge; and if he thereupon appears to be entitled to a certificate, it is to 

be granted to him. If he proves that the collector of internal revenue has unlawfully refused to give 

him a certificate, he proves an “unavoidable cause,” within the meaning of the act, for not 
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procuring one. If he proves that he had procured a certificate which has been lost or destroyed, he 

is to be allowed a reasonable time to procure a duplicate thereof. 

 

The provision which puts the burden of proof upon him of rebutting the presumption arising from 

his having no certificate, as well as the requirement of proof “by at least one credible white witness 

that he was a resident of the United States at the time of the passage of this act,” is within the 

acknowledged power of every legislature to prescribe the evidence which shall be received, and 

the effect of that evidence in the courts of its own Government. Ogden v. Saunders, 12 Wheat. 

213, 25 U.S. 262, 25 U.S. 349; Pillow v. Roberts, 13 How. 472, 54 U.S. 476; Cliquot’s Champagne, 

3 Wall. 114, 70 U.S. 143; Ex parte Fisk, 113 U.S. 713, 113 U.S. 721; Holmes v. Hunt, 122 Mass. 

505, 516-519. The competency of all witnesses, without regard to their color, to testify in the courts 

of the United States rests on acts of Congress, which Congress may at its discretion, modify or 

repeal. Rev.Stat. §§ 858, 1977. The reason for requiring a Chinese alien, claiming the privilege of 

remaining in the United States, to prove the fact of his residence here at the time of the passage of 

the act “by at least one credible white witness” may have been the experience of Congress, as 

mentioned by Mr. Justice Field in Chae Chan Ping’s Case, that the enforcement of former acts, 

under which the testimony of Chinese persons was admitted to prove similar facts, “was attended 

with great embarrassment, from the suspicious nature, in many instances, of the testimony offered 

to establish the residence of the parties, arising from the loose notions entertained by the witnesses 

of the obligation of an oath.” 130 U.S. 130 U.S. 598. And this requirement, not allowing such a 

fact to be proved solely by the testimony of aliens in a like situation, or of the same race, is quite 

analogous to the provision, which has existed for 77 years in the naturalization laws, by which 

aliens applying for naturalization must prove their residence within the limits and under the 

jurisdiction of the United States, for five years next preceding, “by the oath or affirmation of 

citizens of the United States.” Acts March 22, 1816, c. 32, § 2, 3 Stat. 259; May 24, 1828, c. 116, 

§ 2, 4 Stat. 311; Rev.Stat. § 2165, cl. 6; 2 Kent, Comm. 65. 

 

The proceeding before a United States judge, as provided for in section 6 of the act of 1892, is in 

no proper sense a trial and sentence for a crime or offense. It is simply the ascertainment, by 

appropriate and lawful means, of the fact whether the conditions exist upon which Congress has 

enacted that an alien of this class may remain within the country. The order of deportation is not a 

punishment for crime. It is not a banishment, in the sense in which that word is often applied to 

the expulsion of a citizen from his country by way of punishment. It is but a method of enforcing 

the return to his own country of an alien who has not complied with the conditions upon the 

performance of which the Government of the nation, acting within its constitutional authority, and 

through the proper departments, has determined that his continuing to reside here shall depend. He 

has not, therefore, been deprived of life, liberty, or property without due process of law, and the 

provisions of the Constitution securing the right of trial by jury and prohibiting unreasonable 

searches and seizures and cruel and unusual punishments have no application.  

 

The question whether and upon what conditions these aliens shall be permitted to remain within 

the United States being one to be determined by the political departments of the Government, the 

Judicial Department cannot properly express an opinion upon the wisdom, the policy, or the justice 

of the measures enacted by Congress in the exercise of the powers confided to it by the Constitution 

over this subject. 
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The three cases now before us do not differ from one another in any material particular. 

 

In the first case, the petitioner had wholly neglected, failed, and refused to apply to the collector 

of internal revenue for a certificate of residence, and, being found without such a certificate after 

a year from the passage of the act of 1892, was arrested by the United States Marshal, with the 

purpose, as the return states, of taking him before a United States judge within the district, and 

thereupon, before any further proceeding, sued out a writ of habeas corpus. 

 

In the second case, the petitioner had likewise neglected, failed, and refused to apply to the 

collector of internal revenue for a certificate of residence, and, being found without one, was 

arrested by the Marshal, and taken before the district judge of the United States, who ordered him 

to be remanded to the custody of the Marshal, and to be deported from the United States, in 

accordance with the provisions of the act. The allegation in the petition that the judge’s order was 

made “without any hearing of any kind” is shown to be untrue by the recital in the order itself (a 

copy of which is annexed to and made part of the petition) that he had failed to clearly establish to 

the judge’s satisfaction that, by reason of accident, sickness, or other unavoidable cause, he had 

been unable to procure a certificate, or that he had procured one and it had been lost or destroyed. 

 

In the third case, the petitioner had, within the year, applied to a collector of internal revenue for a 

certificate of residence, and had been refused it, because he produced, and could produce, none 

but Chinese witnesses to prove the residence necessary to entitle him to a certificate. Being found 

without a certificate of residence, he was arrested by the Marshal and taken before the United 

States district judge, and established to the satisfaction of the judge that, because of the collector’s 

refusal to give him a certificate of residence, he was without one by an unavoidable cause; and 

also proved, by a Chinese witness only, that he was a resident of the United States at the time of 

the passage of the act of 1892. Thereupon, the judge ordered him to be remanded to the custody 

of the Marshal and to be deported from the United States, as provided in that act. 

 

It would seem that the collector of internal revenue, when applied to for a certificate, might 

properly decline to find the requisite fact of residence upon testimony which, by an express 

provision of the act, would be insufficient to prove that fact at a hearing before the judge. But if 

the collector might have received and acted upon such testimony, and did, upon any ground, 

unjustifiably refuse a certificate of residence, the only remedy of the applicant was to prove by 

competent and sufficient evidence at the hearing before the judge the facts requisite to entitle him 

to a certificate. To one of those facts—that of residence—the statute, which, for the reasons already 

stated, appears to us to be within the constitutional authority of Congress to enact, peremptorily 

requires at that hearing the testimony of a credible white witness; and it was because no such 

testimony was produced that the order of deportation was made. 

 

Upon careful consideration of the subject, the only conclusion which appears to us to be consistent 

with the principles of international law, with the Constitution and laws of the United States, and 

with the previous decisions of this Court is that, in each of these cases, the judgment of the Circuit 

Court dismissing the writ of habeas corpus is right, and must be affirmed. 
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Scott v. Illinois, 440 U.S. 367 (1979) 
 

Syllabus 

 

Petitioner, an indigent, was convicted of shoplifting and was fined $50 after a bench trial 

in an Illinois state court. The applicable Illinois statute set the maximum penalty for such 

an offense at a $500 fine, one year in jail, or both. Petitioner’s conviction was ultimately 

affirmed by the Illinois Supreme Court, over the petitioner’s contention that a line of cases 

culminating in Argersinger v. Hamlin, 407 U.S. 25, requires state provision of counsel 

whenever imprisonment is an authorized penalty. 

 

Held:  

 

The Sixth and Fourteenth Amendments require that no indigent criminal defendant be 

sentenced to a term of imprisonment unless the State has afforded him the right to 

assistance of appointed counsel in his defense, but do not require a state trial court to 

appoint counsel for a criminal defendant, such as petitioner, who is charged with a statutory 

offense for which imprisonment upon conviction is authorized but not imposed.  

 

(a) Argersinger v. Hamlin, supra, limits the constitutional right to appointed counsel in 

state criminal proceedings to a case that actually leads to imprisonment.  

 

(b) Even were the matter res nova, Argersinger’s central premise—that actual 

imprisonment is a penalty different in kind from fines or the mere threat of imprisonment 

–is eminently sound, and warrants adoption of actual imprisonment as the line defining the 

constitutional right to appointment of counsel. 

 

68 Ill.2d 269, 369 N.E.2d 881, affirmed. 

 

MR. JUSTICE REHNQUIST delivered the opinion of the Court.  

 

We granted certiorari in this case to resolve a conflict among state and lower federal courts 

regarding the proper application of our decision in Argersinger v. Hamlin, 407 U.S. 25 (1972). 436 

U.S. 925. Petitioner Scott was convicted of theft and fined $50 after a bench trial in the Circuit 

Court of Cook County, Ill. His conviction was affirmed by the state intermediate appellate court, 

and then by the Supreme Court of Illinois, over Scott’s contention that the Sixth and Fourteenth 

Amendments to the United States Constitution required that Illinois provide trial counsel to him at 

its expense. Petitioner Scott was convicted of shoplifting merchandise valued at less than $150. 

The applicable Illinois statute set the maximum penalty for such an offense at a $500 fine or one 

year in jail, or both. The petitioner argues that a line of this Court’s cases culminating in 

Argersinger v. Hamlin, supra, requires state provision of counsel whenever imprisonment is an 

authorized penalty.  

 

The Supreme Court of Illinois rejected this contention, quoting the following language from 

Argersinger: 
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“We hold, therefore, that absent a knowing and intelligent waiver, no person may be imprisoned 

for any offense, whether classified as petty, misdemeanor, or felony, unless he was represented by 

counsel at his trial.” 

 

“Under the rule we announce today, every judge will know when the trial of a misdemeanor starts 

that no imprisonment may be imposed, even though local law permits it, unless the accused is 

represented by counsel. He will have a measure of the seriousness and gravity of the offense, and 

therefore know when to name a lawyer to represent the accused before the trial starts.” 

 

The Supreme Court of Illinois went on to state that it was “not inclined to extend Argersinger” to 

the case where a defendant is charged with a statutory offense for which imprisonment upon 

conviction is authorized but not actually imposed upon the defendant. 68 Ill.2d 269, 272, 369 

N.E.2d 881, 882 (1977). We agree with the Supreme Court of Illinois that the Federal Constitution 

does not require a state trial court to appoint counsel for a criminal defendant such as petitioner, 

and we therefore affirm its judgment. 

 

In his petition for certiorari, petitioner referred to the issue in this case as “the question left open 

in Argersinger v. Hamlin, 407 U.S. 25 (1972).” Pet. for Cert. 5. Whether this question was indeed 

“left open” in Argersinger depends upon whether one considers that opinion to be a point in a 

moving line or a holding that the States are required to go only so far in furnishing counsel to 

indigent defendants. The Supreme Court of Illinois, in quoting the above language from 

Argersinger, clearly viewed the latter as Argersinger’s holding. Additional support for this 

proposition may be derived from the concluding paragraph of the opinion in that case: 

“The run of misdemeanors will not be affected by today’s ruling. But in those that end up in the 

actual deprivation of a person’s liberty, the accused will receive the benefit of ‘the guiding hand 

of counsel’ so necessary where one’s liberty is in jeopardy.” 

 

Petitioner, on the other hand, refers to language in the Court’s opinion, responding to the opinion 

of MR. JUSTICE POWELL, which states that the Court “need not consider the requirements of 

the Sixth Amendment as regards the right to counsel where loss of liberty is not involved . . . for 

here petitioner was, in fact, sentenced to jail.” 

 

There is considerable doubt that the Sixth Amendment itself, as originally drafted by the Framers 

of the Bill of Rights, contemplated any guarantee other than the right of an accused in a criminal 

prosecution in a federal court to employ a lawyer to assist in his defense. W. Beaney, The Right to 

Counsel in American Courts 27-30 (1955). In Powell v. Alabama, 287 U.S. 45 (1932), the Court 

held that Alabama was obligated to appoint counsel for the Scottsboro defendants, phrasing the 

inquiry as “whether the defendants were in substance denied the right of counsel, and if so, whether 

such denial infringes the due process clause of the Fourteenth Amendment.” Id. at 287 U.S. 52. It 

concluded its opinion with the following language: 

 

“The United States, by statute, and every state in the Union, by express provision of law or by the 

determination of its courts, make it the duty of the trial judge, where the accused is unable to 

employ counsel, to appoint counsel for him. In most states, the rule applies broadly to all criminal 

prosecutions; in others, it is limited to the more serious crimes, and in a very limited number, to 

capital cases. A rule adopted with such unanimous accord reflects, if it does not establish, the 
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inherent right to have counsel appointed, at least in cases like the present, and lends convincing 

support to the conclusion we have reached as to the fundamental nature of that right.” Id. at 287 

U.S. 73. 

 

Betts v. Brady, 316 U.S. 455 (1942), held that not every indigent defendant accused in a state 

criminal prosecution was entitled to appointment of counsel. A determination had to be made in 

each individual case whether failure to appoint counsel was a denial of fundamental fairness. Betts 

was, in turn, overruled in Gideon v. Wainwright, 372 U.S. 335 (1963). In Gideon, Betts was 

described as holding “that a refusal to appoint counsel for an indigent defendant charged with a 

felony did not necessarily violate the Due Process Clause of the Fourteenth Amendment. . . .” 

 

Several Terms later, the Court held, in Duncan v. Louisiana, 391 U.S. 145 (1968), that the right to 

jury trial in federal court guaranteed by the Sixth Amendment was applicable to the States by virtue 

of the Fourteenth Amendment. The Court held, however:“It is doubtless true that there is a 

category of petty crimes or offenses which is not subject to the Sixth Amendment jury trial 

provision, and should not be subject to the Fourteenth Amendment jury trial requirement here 

applied to the States. Crimes carrying possible penalties up to six months do not require a jury trial 

if they otherwise qualify as petty offenses. . . .” Id. at 391 U.S. 159 (footnote omitted). In Baldwin 

v. New York, 399 U.S. 66, 399 U.S. 69 (1970), the controlling opinion of MR. JUSTICE WHITE 

concluded that “no offense can be deemed “petty” for purposes of the right to trial by jury where 

imprisonment for more than six months is authorized.” 

 

In Argersinger, the State of Florida urged that a similar dichotomy be employed in the right-to-

counsel area: any offense punishable by less than six months in jail should not require appointment 

of counsel for an indigent defendant.3 The Argersinger Court rejected this analogy, however, 

observing that “the right to trial by jury has a different genealogy, and is brigaded with a system 

of trial to a judge alone.” 407 U.S. at 407 U.S. 29. 

 

The number of separate opinions in Gideon, Duncan, Baldwin, and Argersinger suggests that 

constitutional line drawing becomes more difficult as the reach of the Constitution is extended 

further, and as efforts are made to transpose lines from one area of Sixth Amendment jurisprudence 

to another. The process of incorporation creates special difficulties, for the state and federal 

contexts are often different, and application of the same principle may have ramifications distinct 

in degree and kind. The range of human conduct regulated by state criminal laws is much broader 

than that of the federal criminal laws, particularly on the “petty” offense part of the spectrum. As 

a matter of constitutional adjudication, we are, therefore, less willing to extrapolate an already 

                                                           
3 “The right to be heard would be, in many cases, of little avail if it did not comprehend the right to be heard by 

counsel. Even the intelligent and educated layman has small and sometimes no skill in the science of law. If charged 

with crime, he is incapable, generally, of determining for himself whether the indictment is good or bad. He is 

unfamiliar with the rules of evidence. Left without the aid of counsel, he may be put on trial without a proper charge, 

and convicted upon incompetent evidence, or evidence irrelevant to the issue or otherwise inadmissible. He lacks both 

the skill and knowledge adequately to prepare his defense, even though he have a perfect one. He requires the guiding 

hand of counsel at every step in the proceedings against him. Without it, though he be not guilty, he faces the danger 

of conviction because he does not know how to establish his innocence. If that be true of men of intelligence, how 

much more true is it of the ignorant and illiterate, or those of feeble intellect.” Powell v. Alabama, 287 U. S. 45, 669 

(1932). 
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extended line when, although the general nature of the principle sought to be applied is clear, its 

precise limits and their ramifications become less so. We have now, in our decided cases, departed 

from the literal meaning of the Sixth Amendment. And we cannot fall back on the common law as 

it existed prior to the enactment of that Amendment, since it perversely gave less in the way of 

right to counsel to accused felons than to those accused of misdemeanors. See Powell v. Alabama, 

supra at 287 U.S. 60. 

 

In Argersinger, the Court rejected arguments that social cost or a lack of available lawyers 

militated against its holding, in some part because it thought these arguments were factually 

incorrect. 407 U.S. at 407 U.S. 37 n. 7. But they were rejected in much larger part because of the 

Court’s conclusion that incarceration was so severe a sanction that it should not be imposed as a 

result of a criminal trial unless an indigent defendant had been offered appointed counsel to assist 

in his defense, regardless of the cost to the States implicit in such a rule. The Court, in its opinion, 

repeatedly referred to trials “where an accused is deprived of his liberty,” id. at 407 U.S. 32, and 

to “a case that actually leads to imprisonment, even for a brief period,” id. at 407 U.S. 33. THE 

CHIEF JUSTICE, in his opinion concurring in the result, also observed that “any deprivation of 

liberty is a serious matter.” Id. at 407 U.S. 41. 

 

Although the intentions of the Argersinger Court are not unmistakably clear from its opinion, we 

conclude today that Argersinger did indeed delimit the constitutional right to appointed counsel in 

state criminal proceedings.  Even were the matter res nova, we believe that the central premise of 

Argersinger—that actual imprisonment is a penalty different in kind from fines or the mere threat 

of imprisonment—is eminently sound, and warrants adoption of actual imprisonment as the line 

defining the constitutional right to appointment of counsel. Argersinger has proved reasonably 

workable, whereas any extension would create confusion and impose unpredictable, but 

necessarily substantial, costs on 50 quite diverse States. We therefore hold that the Sixth and 

Fourteenth Amendments to the United States Constitution require only that no indigent criminal 

defendant be sentenced to a term of imprisonment unless the State has afforded him the right to 

assistance of appointed counsel in his defense. The judgment of the Supreme Court of Illinois is 

accordingly 

 

Affirmed. 
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Turner v. Rogers, 564 U.S. 431 (2011) 
 

Syllabus 

 

After a South Carolina family court ordered petitioner Turner to pay $51.73 per week to 

respondent Rogers to help support their child, Turner repeatedly failed to pay the amount 

due and was held in contempt five times. For the first four, he was sentenced to 90 days’ 

imprisonment, but he ultimately paid what he owed (twice without being jailed, twice after 

spending a few days in custody). The fifth time he did not pay but completed a 6-month 

sentence. After his release, the family court clerk issued a new “show cause” order against 

Turner because he was $5728.76 in arrears. Both he and Rogers were unrepresented by 

counsel at his brief civil contempt hearing. The judge found Turner in willful contempt and 

sentenced him to 12 months in prison without making any finding as to his ability to pay 

or indicating on the contempt order form whether he was able to make support payments. 

After Turner completed his sentence, the South Carolina Supreme Court rejected his claim 

that the Federal Constitution entitled him to counsel at his contempt hearing, declaring that 

civil contempt does not require all the constitutional safeguards applicable in criminal 

contempt proceedings. 

 

Held:  

 

1. Even though Turner has completed his 12-month sentence, and there are not alleged to 

be collateral consequences of the contempt determination that might keep the dispute alive, 

this case is not moot, because it is “capable of repetition” while “evading review,” Southern 

Pac. Terminal Co. v. Interstate Commerce Comm’n, 219 U.S. 498, 515. A case remains 

live if “(1) the challenged action [is] in its duration too short to be fully litigated prior to 

its cessation or expiration, and (2) there [is] a reasonable expectation that the same 

complaining party [will] be subjected to the same action again.” Weinstein v. Bradford, 

423 U.S. 147, 149. Here, the “challenged action,” Turner’s imprisonment for up to 12 

months, is “in its duration too short to be fully litigated” through the state courts (and arrive 

here) prior to its “expiration.” First Nat’l Bank of Boston v. Bellotti, 435 U.S. 765, 774. 

And there is a more than “reasonable” likelihood that Turner will again be “subjected to 

the same action” because he has frequently failed to make his support payments, has been 

the subject of several civil contempt proceedings, has been imprisoned several times, and 

is, once again, the subject of civil contempt proceedings for failure to pay. DeFunis v. 

Odegaard, 416 U.S. 312, and St. Pierre v. United States, 319 U.S. 41, distinguished. 

 

2. The Fourteenth Amendment’s Due Process Clause does not automatically require the 

State to provide counsel at civil contempt proceedings to an indigent noncustodial parent 

who is subject to a child support order, even if that individual faces incarceration. In 

particular, that Clause does not require that counsel be provided where the opposing parent 

or other custodian is not represented by counsel and the State provides alternative 

procedural safeguards equivalent to adequate notice of the importance of the ability to pay, 

a fair opportunity to present, and to dispute, relevant information, and express court 

findings as to the supporting parent’s ability to comply with the support order. 
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(a) This Court’s precedents provide no definitive answer to the question whether counsel 

must be provided. The Sixth Amendment grants an indigent criminal defendant the right 

to counsel, see, e.g., United States v. Dixon, 509 U.S. 688, 696, but does not govern civil 

cases. Civil and criminal contempt differ. A court may not impose punishment “in a civil 

contempt proceeding when it is clearly established that the alleged contemnor is unable to 

comply with the terms of the order.” Hicks v. Feiock, 485 U.S. 624, 638, n. 9. And once a 

civil contemnor complies with the underlying order, he is purged of the contempt and is 

free. Id., at 633. The Due Process Clause allows a State to provide fewer procedural 

protections in civil contempt proceedings than in a criminal case. Id., at 637–641. Cases 

directly concerning a right to counsel in civil cases have found a presumption of such a 

right “only” in cases involving incarceration, but have not held that a right to counsel exists 

in all such cases. See In re Gault, 387 U.S. 1; Vitek v. Jones, 445 U.S. 480; and Lassiter v. 

Department of Social Servs. of Durham Cty., 452 U.S. 18.  

 

(b) Because a contempt proceeding to compel support payments is civil, the question 

whether the “specific dictates of due process” require appointed counsel is determined by 

examining the “distinct factors” this Court has used to decide what specific safeguards are 

needed to make a civil proceeding fundamentally fair. Mathews v. Eldridge, 424 U.S. 319, 

335. As relevant here those factors include (1) the nature of “the private interest that will 

be affected,” (2) the comparative “risk” of an “erroneous deprivation” of that interest with 

and without “additional or substitute procedural safeguards,” and (3) the nature and 

magnitude of any countervailing interest in not providing “additional or substitute 

procedural requirement[s].” Ibid. 

 

The “private interest that will be affected” argues strongly for the right to counsel here. 

That interest consists of an indigent defendant’s loss of personal liberty through 

imprisonment. Freedom “from bodily restraint” lies “at the core of the liberty protected by 

the Due Process Clause.” Foucha v. Louisiana, 504 U.S. 71, 80. Thus, accurate 

decisionmaking as to the “ability to pay”—which marks a dividing line between civil and 

criminal contempt, Hicks, supra, at 635, n. 7—must be assured because an incorrect 

decision can result in a wrongful incarceration. And because ability to comply divides civil 

and criminal contempt proceedings, an erroneous determination would also deprive a 

defendant of the procedural protections a criminal proceeding would demand. Questions 

about ability to pay are likely to arise frequently in child custody cases. On the other hand, 

due process does not always require the provision of counsel in civil proceedings where 

incarceration is threatened. See Gagnon v. Scarpelli, 411 U.S. 778. To determine whether 

a right to counsel is required here, opposing interests and the probable value of “additional 

or substitute procedural safeguards” must be taken into account. Mathews, supra, at 335. 

 

Doing so reveals three related considerations that, taken together, argue strongly against 

requiring counsel in every proceeding of the present kind. First, the likely critical question 

in these cases is the defendant’s ability to pay, which is often closely related to his 

indigence and relatively straightforward. Second, sometimes, as here, the person opposing 

the defendant at the hearing is not the government represented by counsel but the custodial 

parent unrepresented by counsel. A requirement that the State provide counsel to the 

noncustodial parent in these cases could create an asymmetry of representation that would 
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“alter significantly the nature of the proceeding,” Gagnon, supra, at 787, creating a degree 

of formality or delay that would unduly slow payment to those immediately in need and 

make the proceedings less fair overall. Third, as the Federal Government points out, an 

available set of “substitute procedural safeguards,” Mathews, supra, at 335, if employed 

together, can significantly reduce the risk of an erroneous deprivation of liberty. These 

include (1) notice to the defendant that his “ability to pay” is a critical issue in the contempt 

proceeding; (2) the use of a form (or the equivalent) to elicit relevant financial information 

from him; (3) an opportunity at the hearing for him to respond to statements and questions 

about his financial status; and (4) an express finding by the court that the defendant has the 

ability to pay. 

 

This decision does not address civil contempt proceedings where the underlying support 

payment is owed to the State, e.g., for reimbursement of welfare funds paid to the custodial 

parent, or the question what due process requires in an unusually complex case where a 

defendant “can fairly be represented only by a trained advocate,” Gagnon, supra, at 788.  

 

3. Under the circumstances, Turner’s incarceration violated due process because he 

received neither counsel nor the benefit of alternative procedures like those the Court 

describes. He did not have clear notice that his ability to pay would constitute the critical 

question in his civil contempt proceeding. No one provided him with a form (or the 

equivalent) designed to elicit information about his financial circumstances. And the trial 

court did not find that he was able to pay his arrearage, but nonetheless found him in civil 

contempt and ordered him incarcerated.  

 

387 S. C. 142, 691 S. E. 2d 470, vacated and remanded. 

 

JUSTICE BREYER delivered the opinion of the Court. 

 

South Carolina’s Family Court enforces its child support orders by threatening with incarceration 

for civil contempt those who are (1) subject to a child support order, (2) able to comply with that 

order, but (3) fail to do so. We must decide whether the Fourteenth Amendment’s Due Process 

Clause requires the State to provide counsel (at a civil contempt hearing) to an indigent person 

potentially faced with such incarceration. We conclude that where as here the custodial parent 

(entitled to receive the support) is unrepresented by counsel, the State need not provide counsel to 

the noncustodial parent (required to provide the support). But we attach an important caveat, 

namely, that the State must nonetheless have in place alternative procedures that assure a 

fundamentally fair determination of the critical incarceration-related question, whether the 

supporting parent is able to comply with the support order. 

 

I 

 

A 

 

South Carolina family courts enforce their child support orders in part through civil contempt 

proceedings. Each month the family court clerk reviews outstanding child support orders, 

identifies those in which the supporting parent has fallen more than five days behind, and sends 
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that parent an order to “show cause” why he should not be held in contempt. S.C. Rule Family Ct. 

24 (2011). The “show cause” order and attached affidavit refer to the relevant child support order, 

identify the amount of the arrearage, and set a date for a court hearing. At the hearing that parent 

may demonstrate that he is not in contempt, say, by showing that he is not able to make the required 

payments. See Moseley v. Mosier, 279 S.C. 348, 351, 306 S. E. 2d 624, 626 (1983) (“When the 

parent is unable to make the required payments, he is not in contempt”). If he fails to make the 

required showing, the court may hold him in civil contempt. And it may require that he be 

imprisoned unless and until he purges himself of contempt by making the required child support 

payments (but not for more than one year regardless). See S.C. Code Ann. §63–3–620 (Supp. 

2010) (imprisonment for up to one year of “adult who wilfully violates” a court order); Price v. 

Turner, 387 S.C. 142, 145, 691 S. E. 2d 470, 472 (2010) (civil contempt order must permit purging 

of contempt through compliance). 

 

B 

 

In June 2003 a South Carolina family court entered an order, which (as amended) required 

petitioner, Michael Turner, to pay $51.73 per week to respondent, Rebecca Rogers, to help support 

their child. (Rogers’ father, Larry Price, currently has custody of the child and is also a respondent 

before this Court.) Over the next three years, Turner repeatedly failed to pay the amount due and 

was held in contempt on five occasions. The first four times he was sentenced to 90 days’ 

imprisonment, but he ultimately paid the amount due (twice without being jailed, twice after 

spending two or three days in custody). The fifth time he did not pay but completed a 6-month 

sentence. 

 

After his release in 2006 Turner remained in arrears. On March 27, 2006, the clerk issued a new 

“show cause” order. And after an initial postponement due to Turner’s failure to appear, Turner’s 

civil contempt hearing took place on January 3, 2008. Turner and Rogers were present, each 

without representation by counsel. 

 

The hearing was brief. The court clerk said that Turner was $5,728.76 behind in his payments. The 

judge asked Turner if there was “anything you want to say.” Turner replied, 

“Well, when I first got out, I got back on dope. I done meth, smoked pot and everything else, and 

I paid a little bit here and there. And, when I finally did get to working, I broke my back, back in 

September. I filed for disability and SSI. And, I didn’t get straightened out off the dope until I 

broke my back and laid up for two months. And, now I’m off the dope and everything. I just hope 

that you give me a chance. I don’t know what else to say. I mean, I know I done wrong, and I 

should have been paying and helping her, and I’m sorry. I mean, dope had a hold to me.” App. to 

Pet. for Cert. 17a. 

 

The judge then said, “[o]kay,” and asked Rogers if she had anything to say. Ibid. After a brief 

discussion of federal benefits, the judge stated, 

“If there’s nothing else, this will be the Order of the Court. I find the Defendant in willful contempt. 

I’m [going to] sentence him to twelve months in the Oconee County Detention Center. He may 

purge himself of the contempt and avoid the sentence by having a zero balance on or before his 

release. I’ve also placed a lien on any SSI or other benefits.” Id., at 18a. 
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The judge added that Turner would not receive good-time or work credits, but “[i]f you’ve got a 

job, I’ll make you eligible for work release.” Ibid. When Turner asked why he could not receive 

good-time or work credits, the judge said, “[b]ecause that’s my ruling.” Ibid. 

 

The court made no express finding concerning Turner’s ability to pay his arrearage (though 

Turner’s wife had voluntarily submitted a copy of Turner’s application for disability benefits, cf. 

post, at 7, n. 3 (THOMAS, J., dissenting); App. 135a–136a). Nor did the judge ask any followup 

questions or otherwise address the ability-to-pay issue. After the hearing, the judge filled out a 

prewritten form titled “Order for Contempt of Court,” which included the statement: 

 

“Defendant (was) (was not) gainfully employed and/or (had) (did not have) the ability to make 

these support payments when due.” Id., at 60a, 61a. 

 

But the judge left this statement as is without indicating whether Turner was able to make support 

payments. 

 

C 

 

While serving his 12-month sentence, Turner, with the help of pro bono counsel, appealed. He 

claimed that the Federal Constitution entitled him to counsel at his contempt hearing. The South 

Carolina Supreme Court decided Turner’s appeal after he had completed his sentence. And it 

rejected his “right to counsel” claim. The court pointed out that civil contempt differs significantly 

from criminal contempt. The former does not require all the “constitutional safeguards” applicable 

in criminal proceedings. 387 S. C., at 145, 691 S. E. 2d, at 472. And the right to government-paid 

counsel, the Supreme Court held, was one of the “safeguards” not required. Ibid. 

 

Turner sought certiorari. In light of differences among state courts (and some federal courts) on 

the applicability of a “right to counsel” in civil contempt proceedings enforcing child support 

orders, we granted the writ. Compare, e.g., Pasqua v. Council, 186 N.J. 127, 141–146, 892 A. 2d 

663, 671–674 (2006); Black v. Division of Child Support Enforcement, 686 A. 2d 164, 167–168 

(Del. 1996); Mead v. Batchlor, 435 Mich. 480, 488–505, 460 N.W. 2d 493, 496–504 (1990); 

Ridgway v. Baker, 720 F. 2d 1409, 1413–1415 (CA5 1983) (all finding a federal constitutional 

right to counsel for indigents facing imprisonment in a child support civil contempt proceeding), 

with Rodriguez v. Eighth Judicial Dist. Ct., County of Clark, 120 Nev. 798, 808–813, 102 P. 3d 

41, 48–51 (2004) (no right to counsel in civil contempt hearing for nonsupport, except in “rarest 

of cases”); Andrews v. Walton, 428 So. 2d 663, 666 (Fla. 1983) (“no circumstances in which a 

parent is entitled to court-appointed counsel in a civil contempt proceeding for failure to pay child 

support”). Compare also In re Grand Jury Proceedings, 468 F. 2d 1368, 1369 (CA9 1972) (per 

curiam) (general right to counsel in civil contempt proceedings), with Duval v. Duval, 114 N. H. 

422, 425–427, 322 A. 2d 1, 3–4 (1974) (no general right, but counsel may be required on case-by-

case basis). 

 

II 

 

Respondents argue that this case is moot. See Massachusetts v. Mellon, 262 U.S. 447, 480 (1923) 

(Article III judicial power extends only to actual “cases” and “controversies”); Alvarez v. Smith, 
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558 U.S. 87, __ (2009) (slip op., at 4) (“An actual controversy must be extant at all stages of 

review” (internal quotation marks omitted)). They point out that Turner completed his 12-month 

prison sentence in 2009. And they add that there are no “collateral consequences” of that particular 

contempt determination that might keep the dispute alive. Compare Sibron v. New York, 392 U.S. 

40, 55–56 (1968) (release from prison does not moot a criminal case because “collateral 

consequences” are presumed to continue), with Spencer v. Kemna, 523 U.S. 1, 14 (1998) 

(declining to extend the presumption to parole revocation). 

 

The short, conclusive answer to respondents’ mootness claim, however, is that this case is not 

moot because it falls within a special category of disputes that are “capable of repetition” while 

“evading review.” Southern Pacific Terminal Co. v. ICC, 219 U.S. 498, 515 (1911). A dispute 

falls into that category, and a case based on that dispute remains live, if “(1) the challenged action 

[is] in its duration too short to be fully litigated prior to its cessation or expiration, and (2) there 

[is] a reasonable expectation that the same complaining party [will] be subjected to the same action 

again.” Weinstein v. Bradford, 423 U.S. 147, 149 (1975) (per curiam). 

 

Our precedent makes clear that the “challenged action,” Turner’s imprisonment for up to 12 

months, is “in its duration too short to be fully litigated” through the state courts (and arrive here) 

prior to its “expiration.” See, e.g., First Nat. Bank of Boston v. Bellotti, 435 U.S. 765, 774 (1978) 

(internal quotation marks omitted) (18-month period too short); Southern Pacific Terminal Co., 

supra, at 514–516 (2-year period too short). At the same time, there is a more than “reasonable” 

likelihood that Turner will again be “subjected to the same action.” As we have pointed out, supra, 

at 2–3, Turner has frequently failed to make his child support payments. He has been the subject 

of several civil contempt proceedings. He has been imprisoned on several of those occasions. 

Within months of his release from the imprisonment here at issue he was again the subject of civil 

contempt proceedings. And he was again imprisoned, this time for six months. As of December 9, 

2010, Turner was $13,814.72 in arrears, and another contempt hearing was scheduled for May 4, 

2011. App. 104a; Reply Brief for Petitioner 3, n. 1. These facts bring this case squarely within the 

special category of cases that are not moot because the underlying dispute is “capable of repetition, 

yet evading review.” See, e.g., Nebraska Press Assn. v. Stuart, 427 U.S. 539, 546–547 (1976) 

(internal quotation marks omitted). 

 

Moreover, the underlying facts make this case unlike DeFunis v. Odegaard, 416 U.S. 312 (1974) 

(per curiam), and St. Pierre v. United States, 319 U.S. 41 (1943) (per curiam), two cases that 

respondents believe require us to find this case moot regardless. DeFunis was moot, but that is 

because the plaintiff himself was unlikely to again suffer the conduct of which he complained (and 

others likely to suffer from that conduct could bring their own lawsuits). Here petitioner himself 

is likely to suffer future imprisonment. 

 

St. Pierre was moot because the petitioner (a witness held in contempt and sentenced to five 

months’ imprisonment) had failed to “apply to this Court for a stay” of the federal-court order 

imposing imprisonment. 319 U.S., at 42–43. And, like the witness in St. Pierre, Turner did not 

seek a stay of the contempt order requiring his imprisonment. But this case, unlike St. Pierre, arises 

out of a state-court proceeding. And respondents give us no reason to believe that we would have 

(or that we could have) granted a timely request for a stay had one been made. Cf. 28 U.S.C. §1257 

(granting this Court jurisdiction to review final state-court judgments). In Sibron, we rejected a 
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similar “mootness” argument for just that reason. 392 U.S., at 53, n. 13. And we find this case 

similar in this respect to Sibron, not to St. Pierre. 

 

III 

 

A 

 

We must decide whether the Due Process Clause grants an indigent defendant, such as Turner, a 

right to state-appointed counsel at a civil contempt proceeding, which may lead to his 

incarceration. This Court’s precedents provide no definitive answer to that question. This Court 

has long held that the Sixth Amendment grants an indigent defendant the right to state-appointed 

counsel in a criminal case. Gideon v. Wainwright, 372 U.S. 335 (1963). And we have held that 

this same rule applies to criminal contempt proceedings (other than summary proceedings). United 

States v. Dixon, 509 U.S. 688, 696 (1993); Cooke v. United States, 267 U.S. 517, 537 (1925). 

 

But the Sixth Amendment does not govern civil cases. Civil contempt differs from criminal 

contempt in that it seeks only to “coerc[e] the defendant to do” what a court had previously ordered 

him to do. Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 442 (1911). A court may not 

impose punishment “in a civil contempt proceeding when it is clearly established that the alleged 

contemnor is unable to comply with the terms of the order.” Hicks v. Feiock, 485 U.S. 624, 638, 

n. 9 (1988). And once a civil contemnor complies with the underlying order, he is purged of the 

contempt and is free. Id., at 633 (he “carr[ies] the keys of [his] prison in [his] own pockets” 

(internal quotation marks omitted)). 

 

Consequently, the Court has made clear (in a case not involving the right to counsel) that, where 

civil contempt is at issue, the Fourteenth Amendment’s Due Process Clause allows a State to 

provide fewer procedural protections than in a criminal case. Id., at 637–641 (State may place the 

burden of proving inability to pay on the defendant). 

 

This Court has decided only a handful of cases that more directly concern a right to counsel in 

civil matters. And the application of those decisions to the present case is not clear. On the one 

hand, the Court has held that the Fourteenth Amendment requires the State to pay for 

representation by counsel in a civil “juvenile delinquency” proceeding (which could lead to 

incarceration). In re Gault, 387 U.S. 1, 35–42 (1967). Moreover, in Vitek v. Jones, 445 U.S. 480, 

496–497 (1980), a plurality of four Members of this Court would have held that the Fourteenth 

Amendment requires representation by counsel in a proceeding to transfer a prison inmate to a 

state hospital for the mentally ill. Further, in Lassiter v. Department of Social Servs. of Durham 

Cty., 452 U.S. 18 (1981), a case that focused upon civil proceedings leading to loss of parental 

rights, the Court wrote that the 

“pre-eminent generalization that emerges from this Court’s precedents on an indigent’s right to 

appointed counsel is that such a right has been recognized to exist only where the litigant may lose 

his physical liberty if he loses the litigation.” Id., at 25. 

 

And the Court then drew from these precedents “the presumption that an indigent litigant has a 

right to appointed counsel only when, if he loses, he may be deprived of his physical liberty.” Id., 

at 26–27. 
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On the other hand, the Court has held that a criminal offender facing revocation of probation and 

imprisonment does not ordinarily have a right to counsel at a probation revocation hearing. Gagnon 

v. Scarpelli, 411 U.S. 778 (1973); see also Middendorf v. Henry, 425 U.S. 25 (1976) (no due 

process right to counsel in summary court-martial proceedings). And, at the same time, Gault, 

Vitek, and Lassiter are readily distinguishable. The civil juvenile delinquency proceeding at issue 

in Gault was “little different” from, and “comparable in seriousness” to, a criminal prosecution. 

387 U.S., at 28, 36. In Vitek, the controlling opinion found no right to counsel. 445 U.S., at 499–

500 (Powell, J., concurring in part) (assistance of mental health professionals sufficient). And the 

Court’s statements in Lassiter constitute part of its rationale for denying a right to counsel in that 

case. We believe those statements are best read as pointing out that the Court previously had found 

a right to counsel “only” in cases involving incarceration, not that a right to counsel exists in all 

such cases (a position that would have been difficult to reconcile with Gagnon). 

 

B 

 

Civil contempt proceedings in child support cases constitute one part of a highly complex system 

designed to assure a noncustodial parent’s regular payment of funds typically necessary for the 

support of his children. Often the family receives welfare support from a state-administered federal 

program, and the State then seeks reimbursement from the noncustodial parent. See 42 U.S.C. 

§§608(a)(3) (2006 ed., Supp. III), 656(a)(1) (2006 ed.); S. C. Code Ann. §§43–5–65(a)(1), (2) 

(2010 Cum. Supp.). Other times the custodial parent (often the mother, but sometimes the father, 

a grandparent, or another person with custody) does not receive government benefits and is entitled 

to receive the support payments herself. 

 

The Federal Government has created an elaborate procedural mechanism designed to help both the 

government and custodial parents to secure the payments to which they are entitled. See generally 

Blessing v. Freestone, 520 U.S. 329, 333 (1997) (describing the “interlocking set of cooperative 

federal-state welfare programs” as they relate to child support enforcement); 45 CFR pt. 303 

(2010) (prescribing standards for state child support agencies). These systems often rely upon 

wage withholding, expedited procedures for modifying and enforcing child support orders, and 

automated data processing. 42 U.S.C. §§666(a), (b), 654(24). But sometimes States will use 

contempt orders to ensure that the custodial parent receives support payments or the government 

receives reimbursement. Although some experts have criticized this last-mentioned procedure, and 

the Federal Government believes that “the routine use of contempt for non-payment of child 

support is likely to be an ineffective strategy,” the Government also tells us that “coercive 

enforcement remedies, such as contempt, have a role to play.” Brief for United States as Amicus 

Curiae 21–22, and n. 8 (citing Dept. of Health and Human Services, National Child Support 

Enforcement, Strategic Plan: FY 2005–2009, pp. 2, 10). South Carolina, which relies heavily on 

contempt proceedings, agrees that they are an important tool. 

 

We here consider an indigent’s right to paid counsel at such a contempt proceeding. It is a civil 

proceeding. And we consequently determine the “specific dictates of due process” by examining 

the “distinct factors” that this Court has previously found useful in deciding what specific 

safeguards the Constitution’s Due Process Clause requires in order to make a civil proceeding 

fundamentally fair. Mathews v. Eldridge, 424 U.S. 319, 335 (1976) (considering fairness of an 

administrative proceeding). As relevant here those factors include (1) the nature of “the private 



Turner v. Rogers • Majority Opinion 

28 PRINCETON UNIVERSITY MOOT COURT • SPRING 2019  

interest that will be affected,” (2) the comparative “risk” of an “erroneous deprivation” of that 

interest with and without “additional or substitute procedural safeguards,” and (3) the nature and 

magnitude of any countervailing interest in not providing “additional or substitute procedural 

requirement[s].” Ibid. See also Lassiter, 452 U.S., at 27–31 (applying the Mathews framework). 

 

The “private interest that will be affected” argues strongly for the right to counsel that Turner 

advocates. That interest consists of an indigent defendant’s loss of personal liberty through 

imprisonment. The interest in securing that freedom, the freedom “from bodily restraint,” lies “at 

the core of the liberty protected by the Due Process Clause.” Foucha v. Louisiana, 504 U.S. 71, 

80 (1992). And we have made clear that its threatened loss through legal proceedings demands 

“due process protection.” Addington v. Texas, 441 U.S. 418, 425 (1979). 

 

Given the importance of the interest at stake, it is obviously important to assure accurate 

decisionmaking in respect to the key “ability to pay” question. Moreover, the fact that ability to 

comply marks a dividing line between civil and criminal contempt, Hicks, 485 U.S., at 635, n. 7, 

reinforces the need for accuracy. That is because an incorrect decision (wrongly classifying the 

contempt proceeding as civil) can increase the risk of wrongful incarceration by depriving the 

defendant of the procedural protections (including counsel) that the Constitution would demand in 

a criminal proceeding. See, e.g., Dixon, 509 U.S., at 696 (proof beyond a reasonable doubt, 

protection from double jeopardy); Codispoti v. Pennsylvania, 418 U.S. 506, 512–513, 517 (1974) 

(jury trial where the result is more than six months’ imprisonment). And since 70% of child support 

arrears nationwide are owed by parents with either no reported income or income of $10,000 per 

year or less, the issue of ability to pay may arise fairly often. See E. Sorensen, L. Sousa, & S. 

Schaner, Assessing Child Support Arrears in Nine Large States and the Nation 22 (2007) (prepared 

by The Urban Institute), online at http://aspe.hhs.gov/hsp/07/assessing-CS-debt/report.pdf (as 

visited June 16, 2011, and available in Clerk of Court’s case file); id., at 23 (“research suggests 

that many obligors who do not have reported quarterly wages have relatively limited resources”); 

Patterson, Civil Contempt and the Indigent Child Support Obligor: The Silent Return of Debtor’s 

Prison, 18 Cornell J. L. & Pub. Pol’y 95, 117 (2008). See also, e.g., McBride v. McBride, 334 N.C. 

124, 131, n. 4, 431 S.E. 2d 14, 19, n. 4 (1993) (surveying North Carolina contempt orders and 

finding that the “failure of trial courts to make a determination of a contemnor’s ability to comply 

is not altogether infrequent”). 

 

On the other hand, the Due Process Clause does not always require the provision of counsel in 

civil proceedings where incarceration is threatened. See Gagnon, 411 U.S. 778. And in 

determining whether the Clause requires a right to counsel here, we must take account of opposing 

interests, as well as consider the probable value of “additional or substitute procedural safeguards.” 

Mathews, supra, at 335. 

 

Doing so, we find three related considerations that, when taken together, argue strongly against 

the Due Process Clause requiring the State to provide indigents with counsel in every proceeding 

of the kind before us. 

 

First, the critical question likely at issue in these cases concerns, as we have said, the defendant’s 

ability to pay. That question is often closely related to the question of the defendant’s indigence. 

But when the right procedures are in place, indigence can be a question that in many—but not 
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all—cases is sufficiently straightforward to warrant determination prior to providing a defendant 

with counsel, even in a criminal case. Federal law, for example, requires a criminal defendant to 

provide information showing that he is indigent, and therefore entitled to state-funded counsel, 

before he can receive that assistance. See 18 U.S.C. §3006A(b). 

 

Second, sometimes, as here, the person opposing the defendant at the hearing is not the government 

represented by counsel but the custodial parent unrepresented by counsel. See Dept. of Health and 

Human Services, Office of Child Support Enforcement, Understanding Child Support Debt: A 

Guide to Exploring Child Support Debt in Your State 5, 6 (2004) (51% of nationwide arrears, and 

58% in South Carolina, are not owed to the government). The custodial parent, perhaps a woman 

with custody of one or more children, may be relatively poor, unemployed, and unable to afford 

counsel. Yet she may have encouraged the court to enforce its order through contempt. Cf. Tr. 

Contempt Proceedings (Sept. 14, 2005), App. 44a–45a (Rogers asks court, in light of pattern of 

nonpayment, to confine Turner). She may be able to provide the court with significant information. 

Cf. id., at 41a–43a (Rogers describes where Turner lived and worked). And the proceeding is 

ultimately for her benefit. 

 

A requirement that the State provide counsel to the noncustodial parent in these cases could create 

an asymmetry of representation that would “alter significantly the nature of the proceeding.” 

Gagnon, supra, at 787. Doing so could mean a degree of formality or delay that would unduly 

slow payment to those immediately in need. And, perhaps more important for present purposes, 

doing so could make the proceedings less fair overall, increasing the risk of a decision that would 

erroneously deprive a family of the support it is entitled to receive. The needs of such families play 

an important role in our analysis. Cf. post, at 10–12 (opinion of THOMAS, J.). 

 

Third, as the Solicitor General points out, there is available a set of “substitute procedural 

safeguards,” Mathews, 424 U.S., at 335, which, if employed together, can significantly reduce the 

risk of an erroneous deprivation of liberty. They can do so, moreover, without incurring some of 

the drawbacks inherent in recognizing an automatic right to counsel. Those safeguards include (1) 

notice to the defendant that his “ability to pay” is a critical issue in the contempt proceeding; (2) 

the use of a form (or the equivalent) to elicit relevant financial information; (3) an opportunity at 

the hearing for the defendant to respond to statements and questions about his financial status, 

(e.g., those triggered by his responses on the form); and (4) an express finding by the court that 

the defendant has the ability to pay. See Tr. of Oral Arg. 26–27; Brief for United States as Amicus 

Curiae 23–25. In presenting these alternatives, the Government draws upon considerable 

experience in helping to manage statutorily mandated federal-state efforts to enforce child support 

orders. See supra, at 10. It does not claim that they are the only possible alternatives, and this 

Court’s cases suggest, for example, that sometimes assistance other than purely legal assistance 

(here, say, that of a neutral social worker) can prove constitutionally sufficient. Cf. Vitek, 445 U.S., 

at 499–500 (Powell, J., concurring in part) (provision of mental health professional). But the 

Government does claim that these alternatives can assure the “fundamental fairness” of the 

proceeding even where the State does not pay for counsel for an indigent defendant. 

 

While recognizing the strength of Turner’s arguments, we ultimately believe that the three 

considerations we have just discussed must carry the day. In our view, a categorical right to counsel 

in proceedings of the kind before us would carry with it disadvantages (in the form of unfairness 
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and delay) that, in terms of ultimate fairness, would deprive it of significant superiority over the 

alternatives that we have mentioned. We consequently hold that the Due Process Clause does not 

automatically require the provision of counsel at civil contempt proceedings to an indigent 

individual who is subject to a child support order, even if that individual faces incarceration (for 

up to a year). In particular, that Clause does not require the provision of counsel where the 

opposing parent or other custodian (to whom support funds are owed) is not represented by counsel 

and the State provides alternative procedural safeguards equivalent to those we have mentioned 

(adequate notice of the importance of ability to pay, fair opportunity to present, and to dispute, 

relevant information, and court findings). 

 

We do not address civil contempt proceedings where the underlying child support payment is owed 

to the State, for example, for reimbursement of welfare funds paid to the parent with custody. See 

supra, at 10. Those proceedings more closely resemble debt-collection proceedings. The 

government is likely to have counsel or some other competent representative. Cf. Johnson v. 

Zerbst, 304 U.S. 458, 462–463 (1938) (“[T]he average defendant does not have the professional 

legal skill to protect himself when brought before a tribunal with power to take his life or liberty, 

wherein the prosecution is presented by experienced and learned counsel” (emphasis added)). And 

this kind of proceeding is not before us. Neither do we address what due process requires in an 

unusually complex case where a defendant “can fairly be represented only by a trained advocate.” 

Gagnon, 411 U.S., at 788; see also Reply Brief for Petitioner 18–20 (not claiming that Turner’s 

case is especially complex). 

 

IV 

 

The record indicates that Turner received neither counsel nor the benefit of alternative procedures 

like those we have described. He did not receive clear notice that his ability to pay would constitute 

the critical question in his civil contempt proceeding. No one provided him with a form (or the 

equivalent) designed to elicit information about his financial circumstances. The court did not find 

that Turner was able to pay his arrearage, but instead left the relevant “finding” section of the 

contempt order blank. The court nonetheless found Turner in contempt and ordered him 

incarcerated. Under these circumstances Turner’s incarceration violated the Due Process Clause. 

 

We vacate the judgment of the South Carolina Supreme Court and remand the case for further 

proceedings not inconsistent with this opinion. 

 

It is so ordered. 
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Strickland v. Washington, 466 U.S. 668 (1984) 

 
Syllabus 

 

Respondent pleaded guilty in a Florida trial court to an indictment that included three 

capital murder charges. In the plea colloquy, respondent told the trial judge that, although 

he had committed a string of burglaries, he had no significant prior criminal record and 

that, at the time of his criminal spree, he was under extreme stress caused by his inability 

to support his family. The trial judge told respondent that he had “a great deal of respect 

for people who are willing to step forward and admit their responsibility.” In preparing for 

the sentencing hearing, defense counsel spoke with respondent about his background, but 

did not seek out character witnesses or request a psychiatric examination. Counsel’s 

decision not to present evidence concerning respondent’s character and emotional state 

reflected his judgment that it was advisable to rely on the plea colloquy for evidence as to 

such matters, thus preventing the State from cross-examining respondent and from 

presenting psychiatric evidence of its own. Counsel did not request a presentence report, 

because it would have included respondent’s criminal history and thereby would have 

undermined the claim of no significant prior criminal record. Finding numerous 

aggravating circumstances and no mitigating circumstance, the trial judge sentenced 

respondent to death on each of the murder counts. The Florida Supreme Court affirmed, 

and respondent then sought collateral relief in state court on the ground, inter alia, that 

counsel had rendered ineffective assistance at the sentencing proceeding in several 

respects, including his failure to request a psychiatric report, to investigate and present 

character witnesses, and to seek a presentence report. The trial court denied relief, and the 

Florida Supreme Court affirmed. Respondent then filed a habeas corpus petition in Federal 

District Court advancing numerous grounds for relief, including the claim of ineffective 

assistance of counsel. After an evidentiary hearing, the District Court denied relief, 

concluding that, although counsel made errors in judgment in failing to investigate 

mitigating evidence further than he did, no prejudice to respondent’s sentence resulted from 

any such error in judgment. The Court of Appeals ultimately reversed, stating that the Sixth 

Amendment accorded criminal defendants a right to counsel rendering “reasonably 

effective assistance given the totality of the circumstances.” After outlining standards for 

judging whether a defense counsel fulfilled the duty to investigate nonstatutory mitigating 

circumstances and whether counsel’s errors were sufficiently prejudicial to justify reversal, 

the Court of Appeals remanded the case for application of the standards. 

 

Held: 

 

1. The Sixth Amendment right to counsel is the right to the effective assistance of counsel, 

and the benchmark for judging any claim of ineffectiveness must be whether counsel’s 

conduct so undermined the proper functioning of the adversarial process that the trial 

cannot be relied on as having produced a just result. The same principle applies to a capital 

sentencing proceeding—such as the one provided by Florida law—that is sufficiently like 

a trial in its adversarial format and in the existence of standards for decision that counsel’s 

role in the proceeding is comparable to counsel’s role at trial. 
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2. A convicted defendant’s claim that counsel’s assistance was so defective as to require 

reversal of a conviction or setting aside of a death sentence requires that the defendant 

show, first, that counsel’s performance was deficient and, second, that the deficient 

performance prejudiced the defense so as to deprive the defendant of a fair trial. 

 

(a) The proper standard for judging attorney performance is that of reasonably effective 

assistance, considering all the circumstances. When a convicted defendant complains of 

the ineffectiveness of counsel’s assistance, the defendant must show that counsel’s 

representation fell below an objective standard of reasonableness. Judicial scrutiny of 

counsel’s performance must be highly deferential, and a fair assessment of attorney 

performance requires that every effort be made to eliminate the distorting effects of 

hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to 

evaluate the conduct from counsel’s perspective at the time. A court must indulge a strong 

presumption that counsel’s conduct falls within the wide range of reasonable professional 

assistance. These standards require no special amplification in order to define counsel’s 

duty to investigate, the duty at issue in this case.  

 

(b) With regard to the required showing of prejudice, the proper standard requires the 

defendant to show that there is a reasonable probability that, but for counsel’s 

unprofessional errors, the result of the proceeding would have been different. A reasonable 

probability is a probability sufficient to undermine confidence in the outcome. A court 

hearing an ineffectiveness claim must consider the totality of the evidence before the judge 

or jury.  

 

3. A number of practical considerations are important for the application of the standards 

set forth above. The standards do not establish mechanical rules; the ultimate focus of 

inquiry must be on the fundamental fairness of the proceeding whose result is being 

challenged. A court need not first determine whether counsel’s performance was deficient 

before examining the prejudice suffered by the defendant as a result of the alleged 

deficiencies. If it is easier to dispose of an ineffectiveness claim on the ground of lack of 

sufficient prejudice, that course should be followed. The principles governing 

ineffectiveness claims apply in federal collateral proceedings as they do on direct appeal 

or in motions for a new trial. And in a federal habeas challenge to a state criminal judgment, 

a state court conclusion that counsel rendered effective assistance is not a finding of fact 

binding on the federal court to the extent stated by 28 U.S.C. § 2254(d), but is a mixed 

question of law and fact. 

 

4. The facts of this case make it clear that counsel’s conduct at and before respondent’s 

sentencing proceeding cannot be found unreasonable under the above standards. They also 

make it clear that, even assuming counsel’s conduct was unreasonable, respondent suffered 

insufficient prejudice to warrant setting aside his death sentence. 

 

693 F.2d 1243, reversed. 

 

JUSTICE O’CONNOR delivered the opinion of the Court. 
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This case requires us to consider the proper standards for judging a criminal defendant’s contention 

that the Constitution requires a conviction or death sentence to be set aside because counsel’s 

assistance at the trial or sentencing was ineffective. 

 

I 

 

A 

  

During a 10-day period in September, 1976, respondent planned and committed three groups of 

crimes, which included three brutal stabbing murders, torture, kidnaping, severe assaults, 

attempted murders, attempted extortion, and theft. After his two accomplices were arrested, 

respondent surrendered to police and voluntarily gave a lengthy statement confessing to the third 

of the criminal episodes. The State of Florida indicted respondent for kidnaping and murder and 

appointed an experienced criminal lawyer to represent him. 

 

Counsel actively pursued pretrial motions and discovery. He cut his efforts short, however, and he 

experienced a sense of hopelessness about the case, when he learned that, against his specific 

advice, respondent had also confessed to the first two murders. By the date set for trial, respondent 

was subject to indictment for three counts of first-degree murder and multiple counts of robbery, 

kidnaping for ransom, breaking and entering and assault, attempted murder, and conspiracy to 

commit robbery. Respondent waived his right to a jury trial, again acting against counsel’s advice, 

and pleaded guilty to all charges, including the three capital murder charges. 

 

In the plea colloquy, respondent told the trial judge that, although he had committed a string of 

burglaries, he had no significant prior criminal record, and that, at the time of his criminal spree, 

he was under extreme stress caused by his inability to support his family. App. 50-53. He also 

stated, however, that he accepted responsibility for the crimes. E.g., id. at 54, 57. The trial judge 

told respondent that he had “a great deal of respect for people who are willing to step forward and 

admit their responsibility,” but that he was making no statement at all about his likely sentencing 

decision. Id. at 62. 

 

Counsel advised respondent to invoke his right under Florida law to an advisory jury at his capital 

sentencing hearing. Respondent rejected the advice and waived the right. He chose instead to be 

sentenced by the trial judge without a jury recommendation. 

 

In preparing for the sentencing hearing, counsel spoke with respondent about his background. He 

also spoke on the telephone with respondent’s wife and mother, though he did not follow up on 

the one unsuccessful effort to meet with them. He did not otherwise seek out character witnesses 

for respondent. App. to Pet. for Cert. A265. Nor did he request a psychiatric examination, since 

his conversations with his client gave no indication that respondent had psychological problems. 

Id. at A266. 

 

Counsel decided not to present, and hence not to look further for, evidence concerning 

respondent’s character and emotional state. That decision reflected trial counsel’s sense of 

hopelessness about overcoming the evidentiary effect of respondent’s confessions to the gruesome 

crimes. See id. at A282. It also reflected the judgment that it was advisable to rely on the plea 
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colloquy for evidence about respondent’s background and about his claim of emotional stress: the 

plea colloquy communicated sufficient information about these subjects, and by forgoing the 

opportunity to present new evidence on these subjects, counsel prevented the State from cross-

examining respondent on his claim and from putting on psychiatric evidence of its own. Id. at 

A223-A225. 

 

Counsel also excluded from the sentencing hearing other evidence he thought was potentially 

damaging. He successfully moved to exclude respondent’s “rap sheet.” Id. at A227; App. 311. 

Because he judged that a presentence report might prove more detrimental than helpful, as it would 

have included respondent’s criminal history and thereby would have undermined the claim of no 

significant history of criminal activity, he did not request that one be prepared. App. to Pet. for 

Cert. A227-A228, A265-A266. 

 

At the sentencing hearing, counsel’s strategy was based primarily on the trial judge’s remarks at 

the plea colloquy as well as on his reputation as a sentencing judge who thought it important for a 

convicted defendant to own up to his crime. Counsel argued that respondent’s remorse and 

acceptance of responsibility justified sparing him from the death penalty. Id. at A265-A266. 

Counsel also argued that respondent had no history of criminal activity, and that respondent 

committed the crimes under extreme mental or emotional disturbance, thus coming within the 

statutory list of mitigating circumstances. He further argued that respondent should be spared death 

because he had surrendered, confessed, and offered to testify against a codefendant, and because 

respondent was fundamentally a good person who had briefly gone badly wrong in extremely 

stressful circumstances. The State put on evidence and witnesses largely for the purpose of 

describing the details of the crimes. Counsel did not cross-examine the medical experts who 

testified about the manner of death of respondent’s victims. 

 

The trial judge found several aggravating circumstances with respect to each of the three murders. 

He found that all three murders were especially heinous, atrocious, and cruel, all involving 

repeated stabbings. All three murders were committed in the course of at least one other dangerous 

and violent felony, and since all involved robbery, the murders were for pecuniary gain. All three 

murders were committed to avoid arrest for the accompanying crimes and to hinder law 

enforcement. In the course of one of the murders, respondent knowingly subjected numerous 

persons to a grave risk of death by deliberately stabbing and shooting the murder victim’s sisters-

in-law, who sustained severe—in one case, ultimately fatal—injuries. 

 

With respect to mitigating circumstances, the trial judge made the same findings for all three 

capital murders. First, although there was no admitted evidence of prior convictions, respondent 

had stated that he had engaged in a course of stealing. In any case, even if respondent had no 

significant history of criminal activity, the aggravating circumstances “would still clearly far 

outweigh” that mitigating factor. Second, the judge found that, during all three crimes, respondent 

was not suffering from extreme mental or emotional disturbance, and could appreciate the 

criminality of his acts. Third, none of the victims was a participant in, or consented to, respondent’s 

conduct. Fourth, respondent’s participation in the crimes was neither minor nor the result of duress 

or domination by an accomplice. Finally, respondent’s age (26) could not be considered a factor 

in mitigation, especially when viewed in light of respondent’s planning of the crimes and 

disposition of the proceeds of the various accompanying thefts. 
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In short, the trial judge found numerous aggravating circumstances and no (or a single 

comparatively insignificant) mitigating circumstance. With respect to each of the three convictions 

for capital murder, the trial judge concluded: “A careful consideration of all matters presented to 

the court impels the conclusion that there are insufficient mitigating circumstances . . . to outweigh 

the aggravating circumstances.” See Washington v. State, 362 So.2d 658, 663-664 (Fla.1978) 

(quoting trial court findings), cert. denied, 441 U.S. 937 (1979). He therefore sentenced respondent 

to death on each of the three counts of murder and to prison terms for the other crimes. The Florida 

Supreme Court upheld the convictions and sentences on direct appeal. 

 

B 

  

Respondent subsequently sought collateral relief in state court on numerous grounds, among them 

that counsel had rendered ineffective assistance at the sentencing proceeding. Respondent 

challenged counsel’s assistance in six respects. He asserted that counsel was ineffective because 

he failed to move for a continuance to prepare for sentencing, to request a psychiatric report, to 

investigate and present character witnesses, to seek a presentence investigation report, to present 

meaningful arguments to the sentencing judge, and to investigate the medical examiner’s reports 

or cross-examine the medical experts. In support of the claim, respondent submitted 14 affidavits 

from friends, neighbors, and relatives stating that they would have testified if asked to do so. He 

also submitted one psychiatric report and one psychological report stating that respondent, though 

not under the influence of extreme mental or emotional disturbance, was “chronically frustrated 

and depressed because of his economic dilemma” at the time of his crimes. App. 7; see also id. at 

14. 

 

The trial court denied relief without an evidentiary hearing, finding that the record evidence 

conclusively showed that the ineffectiveness claim was meritless. App. to Pet. for Cert. A206-

A243. Four of the assertedly prejudicial errors required little discussion. First, there were no 

grounds to request a continuance, so there was no error in not requesting one when respondent 

pleaded guilty. Id. at A218-A220. Second, failure to request a presentence investigation was not a 

serious error because the trial judge had discretion not to grant such a request and because any 

presentence investigation would have resulted in admission of respondent’s “rap sheet,” and thus 

would have undermined his assertion of no significant history of criminal activity. Id. at A226-

A228. Third, the argument and memorandum given to the sentencing judge were “admirable” in 

light of the overwhelming aggravating circumstances and absence of mitigating circumstances. Id. 

at A228. Fourth, there was no error in failure to examine the medical examiner’s reports or to 

cross-examine the medical witnesses testifying on the manner of death of respondent’s victims, 

since respondent admitted that the victims died in the ways shown by the unchallenged medical 

evidence. Id. at A229. 

 

The trial court dealt at greater length with the two other bases for the ineffectiveness claim. The 

court pointed out that a psychiatric examination of respondent was conducted by state order soon 

after respondent’s initial arraignment. That report states that there was no indication of major 

mental illness at the time of the crimes. Moreover, both the reports submitted in the collateral 

proceeding state that, although respondent was “chronically frustrated and depressed because of 

his economic dilemma,” he was not under the influence of extreme mental or emotional 

disturbance. All three reports thus directly undermine the contention made at the sentencing 
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hearing that respondent was suffering from extreme mental or emotional disturbance during his 

crime spree. Accordingly, counsel could reasonably decide not to seek psychiatric reports; indeed, 

by relying solely on the plea colloquy to support the emotional disturbance contention, counsel 

denied the State an opportunity to rebut his claim with psychiatric testimony. In any event, the 

aggravating circumstances were so overwhelming that no substantial prejudice resulted from the 

absence at sentencing of the psychiatric evidence offered in the collateral attack. 

 

The court rejected the challenge to counsel’s failure to develop and to present character evidence 

for much the same reasons. The affidavits submitted in the collateral proceeding showed nothing 

more than that certain persons would have testified that respondent was basically a good person 

who was worried about his family’s financial problems. Respondent himself had already testified 

along those lines at the plea colloquy. Moreover, respondent’s admission of a course of stealing 

rebutted many of the factual allegations in the affidavits. For those reasons, and because the 

sentencing judge had stated that the death sentence would be appropriate even if respondent had 

no significant prior criminal history, no substantial prejudice resulted from the absence at 

sentencing of the character evidence offered in the collateral attack. 

 

Applying the standard for ineffectiveness claims articulated by the Florida Supreme Court in 

Knight v. State, 394 So.2d 997 (1981), the trial court concluded that respondent had not shown that 

counsel’s assistance reflected any substantial and serious deficiency measurably below that of 

competent counsel that was likely to have affected the outcome of the sentencing proceeding. The 

court specifically found: “[A]s a matter of law, the record affirmatively demonstrates beyond any 

doubt that even if [counsel] had done each of the . . . things [that respondent alleged counsel had 

failed to do] at the time of sentencing, there is not even the remotest chance that the outcome would 

have been any different. The plain fact is that the aggravating circumstances proved in this case 

were completely overwhelming. . . .” App. to Pet. for Cert. A230. 

 

The Florida Supreme Court affirmed the denial of relief. Washington v. State, 397 So.2d 285 

(1981). For essentially the reasons given by the trial court, the State Supreme Court concluded that 

respondent had failed to make out a prima facie case of either “substantial deficiency or possible 

prejudice” and, indeed, had “failed to such a degree that we believe, to the point of a moral 

certainty, that he is entitled to no relief. . . .” Id. at 287. Respondent’s claims were “shown 

conclusively to be without merit, so as to obviate the need for an evidentiary hearing.” Id. at 286. 

 

C 

 

Respondent next filed a petition for a writ of habeas corpus in the United States District Court for 

the Southern District of Florida. He advanced numerous grounds for relief, among them ineffective 

assistance of counsel based on the same errors, except for the failure to move for a continuance, 

as those he had identified in state court. The District Court held an evidentiary hearing to inquire 

into trial counsel’s efforts to investigate and to present mitigating circumstances. Respondent 

offered the affidavits and reports he had submitted in the state collateral proceedings; he also called 

his trial counsel to testify. The State of Florida, over respondent’s objection, called the trial judge 

to testify. 
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The District Court disputed none of the state court factual findings concerning trial counsel’s 

assistance and made findings of its own that are consistent with the state court findings. The 

account of trial counsel’s actions and decisions given above reflects the combined findings. On 

the legal issue of ineffectiveness, the District Court concluded that, although trial counsel made 

errors in judgment in failing to investigate nonstatutory mitigating evidence further than he did, 

no prejudice to respondent’s sentence resulted from any such error in judgment. Relying in part on 

the trial judge’s testimony but also on the same factors that led the state courts to find no prejudice, 

the District Court concluded that “there does not appear to be a likelihood, or even a significant 

possibility” that any errors of trial counsel had affected the outcome of the sentencing proceeding. 

App. to Pet. for Cert. A285-A286. The District Court went on to reject all of respondent’s other 

grounds for relief, including one not exhausted in state court, which the District Court considered 

because, among other reasons, the State urged its consideration. Id. at A286-A292. The court 

accordingly denied the petition for a writ of habeas corpus. 

 

On appeal, a panel of the United States Court of Appeals for the Fifth Circuit affirmed in part, 

vacated in part, and remanded with instructions to apply to the particular facts the framework for 

analyzing ineffectiveness claims that it developed in its opinion. 673 F.2d 879 (1982). The panel 

decision was itself vacated when Unit B of the former Fifth Circuit, now the Eleventh Circuit, 

decided to rehear the case en banc. 679 F.2d 23 (1982). The full Court of Appeals developed its 

own framework for analyzing ineffective assistance claims and reversed the judgment of the 

District Court and remanded the case for new factfinding under the newly announced standards. 

693 F.2d 1243 (1982). 

 

The court noted at the outset that, because respondent had raised an unexhausted claim at his 

evidentiary hearing in the District Court, the habeas petition might be characterized as a mixed 

petition subject to the rule of Rose v. Lundy, 455 U.S. 509 (1982), requiring dismissal of the entire 

petition. The court held, however, that the exhaustion requirement is “a matter of comity, rather 

than a matter of jurisdiction,” and hence admitted of exceptions. The court agreed with the District 

Court that this case came within an exception to the mixed petition rule. 693 F.2d at 1248, n. 7.  

 

Turning to the merits, the Court of Appeals stated that the Sixth Amendment right to assistance of 

counsel accorded criminal defendants a right to “counsel reasonably likely to render and rendering 

reasonably effective assistance given the totality of the circumstances.” Id. at 1250. The court 

remarked in passing that no special standard applies in capital cases such as the one before it: the 

punishment that a defendant faces is merely one of the circumstances to be considered in 

determining whether counsel was reasonably effective. Id. at 1250, n. 12. The court then addressed 

respondent’s contention that his trial counsel’s assistance was not reasonably effective because 

counsel breached his duty to investigate nonstatutory mitigating circumstances. 

 

The court agreed that the Sixth Amendment imposes on counsel a duty to investigate, because 

reasonably effective assistance must be based on professional decisions and informed legal choices 

can be made only after investigation of options. The court observed that counsel’s investigatory 

decisions must be assessed in light of the information known at the time of the decisions, not in 

hindsight, and that “[t]he amount of pretrial investigation that is reasonable defies precise 

measurement.” Id. at 1251. Nevertheless, putting guilty plea cases to one side, the court attempted 
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to classify cases presenting issues concerning the scope of the duty to investigate before 

proceeding to trial. 

 

If there is only one plausible line of defense, the court concluded, counsel must conduct a 

“reasonably substantial investigation” into that line of defense, since there can be no strategic 

choice that renders such an investigation unnecessary. Id. at 1252. The same duty exists if counsel 

relies at trial on only one line of defense, although others are available. In either case, the 

investigation need not be exhaustive. It must include “an independent examination of the facts, 

circumstances, pleadings and laws involved.’” Id. at 1253 (quoting Rummel v. Estelle, 590 F.2d 

103, 104 (CA 1979)). The scope of the duty, however, depends on such facts as the strength of the 

government’s case and the likelihood that pursuing certain leads may prove more harmful than 

helpful. 693 F.2d at 1253, n. 16.  

 

If there is more than one plausible line of defense, the court held, counsel should ideally investigate 

each line substantially before making a strategic choice about which lines to rely on at trial. If 

counsel conducts such substantial investigations, the strategic choices made as a result “will 

seldom if ever” be found wanting. Because advocacy is an art and not a science, and because the 

adversary system requires deference to counsel’s informed decisions, strategic choices must be 

respected in these circumstances if they are based on professional judgment. Id. at 1254. 

 

If counsel does not conduct a substantial investigation into each of several plausible lines of 

defense, assistance may nonetheless be effective. Counsel may not exclude certain lines of defense 

for other than strategic reasons. Id. at 1257-1258. Limitations of time and money, however, may 

force early strategic choices, often based solely on conversations with the defendant and a review 

of the prosecution’s evidence. Those strategic choices about which lines of defense to pursue are 

owed deference commensurate with the reasonableness of the professional judgments on which 

they are based. Thus, “when counsel’s assumptions are reasonable, given the totality of the 

circumstances, and when counsel’s strategy represents a reasonable choice based upon those 

assumptions, counsel need not investigate lines of defense that he has chosen not to employ at 

trial.” Id. at 1255 (footnote omitted). Among the factors relevant to deciding whether particular 

strategic choices are reasonable are the experience of the attorney, the inconsistency of unpursued 

and pursued lines of defense, and the potential for prejudice from taking an unpursued line of 

defense. Id. at 1256-1257, n. 23. 

 

Having outlined the standards for judging whether defense counsel fulfilled the duty to investigate, 

the Court of Appeals turned its attention to the question of the prejudice to the defense that must 

be shown before counsel’s errors justify reversal of the judgment. The court observed that only in 

cases of outright denial of counsel, of affirmative government interference in the representation 

process, or of inherently prejudicial conflicts of interest had this Court said that no special showing 

of prejudice need be made. Id. at 1258-1259. For cases of deficient performance by counsel, where 

the government is not directly responsible for the deficiencies and where evidence of deficiency 

may be more accessible to the defendant than to the prosecution, the defendant must show that 

counsel’s errors “resulted in actual and substantial disadvantage to the course of his defense.” Id. 

at 1262. This standard, the Court of Appeals reasoned, is compatible with the “cause and prejudice” 

standard for overcoming procedural defaults in federal collateral proceedings, and discourages 

insubstantial claims by requiring more than a showing, which could virtually always be made, of 
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some conceivable adverse effect on the defense from counsel’s errors. The specified showing of 

prejudice would result in reversal of the judgment, the court concluded, unless the prosecution 

showed that the constitutionally deficient performance was, in light of all the evidence, harmless 

beyond a reasonable doubt. Id. at 1260-1262. 

 

The Court of Appeals thus laid down the tests to be applied in the Eleventh Circuit in challenges 

to convictions on the ground of ineffectiveness of counsel. Although some of the judges of the 

court proposed different approaches to judging ineffectiveness claims either generally or when 

raised in federal habeas petitions from state prisoners, id. at 1264-1280 (opinion of Tjoflat, J.); id. 

at 1280 (opinion of Clark, J.); id. at 1285-1288 (opinion of Roney, J., joined by Fay and Hill, JJ.); 

id. at 1288-1291 (opinion of Hill, J.), and although some believed that no remand was necessary 

in this case, id. at 1281-1285 (opinion of Johnson, J., joined by Anderson, J.); id. at 1285-1288 

(opinion of Roney, J., joined by Fay and Hill, JJ.); id. at 1288-1291 (opinion of Hill, J.), a majority 

of the judges of the en banc court agreed that the case should be remanded for application of the 

newly announced standards. Summarily rejecting respondent’s claims other than ineffectiveness 

of counsel, the court accordingly reversed the judgment of the District Court and remanded the 

case. On remand, the court finally ruled, the state trial judge’s testimony, though admissible “to 

the extent that it contains personal knowledge of historical facts or expert opinion,” was not to be 

considered admitted into evidence to explain the judge’s mental processes in reaching his 

sentencing decision. Id. at 1262-1263; see Fayerweather v. Ritch, 195 U.S. 276, 195 U.S. 306-307 

(1904). 

 

D 

  

Petitioners, who are officials of the State of Florida, filed a petition for a writ of certiorari seeking 

review of the decision of the Court of Appeals. The petition presents a type of Sixth Amendment 

claim that this Court has not previously considered in any generality. The Court has considered 

Sixth Amendment claims based on actual or constructive denial of the assistance of counsel 

altogether, as well as claims based on state interference with the ability of counsel to render 

effective assistance to the accused. E.g., United States v. Cronic, ante p. 466 U.S. 648. With the 

exception of Cuyler v. Sullivan, 446 U.S. 335 (1980), however, which involved a claim that 

counsel’s assistance was rendered ineffective by a conflict of interest, the Court has never directly 

and fully addressed a claim of “actual ineffectiveness” of counsel’s assistance in a case going to 

trial. Cf. United States v. Agurs, 427 U.S. 97, 427 U.S. 102, n. 5 (1976). 

 

In assessing attorney performance, all the Federal Courts of Appeals and all but a few state courts 

have now adopted the “reasonably effective assistance” standard in one formulation or another. 

See Trapnell v. United States, 725 F.2d 149, 151-152 (CA2 1983); App. B to Brief for United 

States in United States v. Cronic, O.T. 1983, No. 82-660, pp. 3a-6a; Sarno, Modern Status of Rules 

and Standards in State Courts as to Adequacy of Defense Counsel’s Representation of Criminal 

Client, 2 A.L.R. 4th 99-157, §§ 7-10 (1980). Yet this Court has not had occasion squarely to decide 

whether that is the proper standard. With respect to the prejudice that a defendant must show from 

deficient attorney performance, the lower courts have adopted tests that purport to differ in more 

than formulation. See App. C to Brief for United States in United States v. Cronic, supra, at 7a-

10a; Sarno, supra, at 83-99, § 6. In particular, the Court of Appeals in this case expressly rejected 

the prejudice standard articulated by Judge Leventhal in his plurality opinion in United States v. 
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Decoster, 199 U.S.App.D.C. 359, 371, 374-375, 624 F.2d 196, 208, 211-212 (en banc), cert. 

denied, 444 U.S. 944 (1979), and adopted by the State of Florida in Knight v. State, 394 So.2d at 

1001, a standard that requires a showing that specified deficient conduct of counsel was likely to 

have affected the outcome of the proceeding. 693 F.2d at 1261-1262. 

 

For these reasons, we granted certiorari to consider the standards by which to judge a contention 

that the Constitution requires that a criminal judgment be overturned because of the actual 

ineffective assistance of counsel. 462 U.S. 1105 (1983). We agree with the Court of Appeals that 

the exhaustion rule requiring dismissal of mixed petitions, though to be strictly enforced, is not 

jurisdictional. See Rose v. Lundy, 455 U.S. at 455 U.S. 515-520. We therefore address the merits 

of the constitutional issue. 

 

II 

 

In a long line of cases that includes Powell v. Alabama, 287 U.S. 45 (1932), Johnson v. Zerbst, 

304 U.S. 458 (1938), and Gideon v. Wainwright, 372 U.S. 335 (1963), this Court has recognized 

that the Sixth Amendment right to counsel exists, and is needed, in order to protect the fundamental 

right to a fair trial. The Constitution guarantees a fair trial through the Due Process Clauses, but it 

defines the basic elements of a fair trial largely through the several provisions of the Sixth 

Amendment, including the Counsel Clause: 

 

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an 

impartial jury of the State and district wherein the crime shall have been committed, which district 

shall have been previously ascertained by law, and to be informed of the nature and cause of the 

accusation; to be confronted with the witnesses against him; to have compulsory process for 

obtaining witnesses in his favor, and to have the Assistance of Counsel for his defence.” 

 

Thus, a fair trial is one in which evidence subject to adversarial testing is presented to an impartial 

tribunal for resolution of issues defined in advance of the proceeding. The right to counsel plays a 

crucial role in the adversarial system embodied in the Sixth Amendment, since access to counsel’s 

skill and knowledge is necessary to accord defendants the “ample opportunity to meet the case of 

the prosecution” to which they are entitled. Adams v. United States ex rel. McCann, 317 U.S. 269, 

317 U.S. 275, 317 U.S. 276 (1942); see Powell v. Alabama, supra, at 287 U.S. 68-69. 

 

Because of the vital importance of counsel’s assistance, this Court has held that, with certain 

exceptions, a person accused of a federal or state crime has the right to have counsel appointed if 

retained counsel cannot be obtained. See Algersinger v. Hamlin, 407 U.S. 25 (1972); Gideon v. 

Wainwright, supra; Johnson v. Zerbst, supra. That a person who happens to be a lawyer is present 

at trial alongside the accused, however, is not enough to satisfy the constitutional command. The 

Sixth Amendment recognizes the right to the assistance of counsel because it envisions counsel’s 

playing a role that is critical to the ability of the adversarial system to produce just results. An 

accused is entitled to be assisted by an attorney, whether retained or appointed, who plays the role 

necessary to ensure that the trial is fair.  

 

For that reason, the Court has recognized that “the right to counsel is the right to the effective 

assistance of counsel.” McMann v. Richardson, 397 U.S. 759, 397 U.S. 771, n. 14 (1970). 
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Government violates the right to effective assistance when it interferes in certain ways with the 

ability of counsel to make independent decisions about how to conduct the defense. See, e.g., 

Geders v. United States, 425 U.S. 80 (1976) (bar on attorney-client consultation during overnight 

recess); Herring v. New York, 422 U.S. 853 (1975) (bar on summation at bench trial); Brooks v. 

Tennessee, 406 U.S. 605, 406 U.S. 612-613 (1972) (requirement that defendant be first defense 

witness); Ferguson v. Georgia, 365 U.S. 570, 365 U.S. 593-596 (1961) (bar on direct examination 

of defendant). Counsel, however, can also deprive a defendant of the right to effective assistance, 

simply by failing to render “adequate legal assistance,” Cuyler v. Sullivan, 446 U.S. at 446 U.S. 

344. Id. at 446 U.S. 345-350 (actual conflict of interest adversely affecting lawyer’s performance 

renders assistance ineffective). 

 

The Court has not elaborated on the meaning of the constitutional requirement of effective 

assistance in the latter class of cases—that is, those presenting claims of “actual ineffectiveness.” 

In giving meaning to the requirement, however, we must take its purpose—to ensure a fair trial—

as the guide. The benchmark for judging any claim of ineffectiveness must be whether counsel’s 

conduct so undermined the proper functioning of the adversarial process that the trial cannot be 

relied on as having produced a just result. 

 

The same principle applies to a capital sentencing proceeding such as that provided by Florida law. 

We need not consider the role of counsel in an ordinary sentencing, which may involve informal 

proceedings and standardless discretion in the sentencer, and hence may require a different 

approach to the definition of constitutionally effective assistance. A capital sentencing proceeding 

like the one involved in this case, however, is sufficiently like a trial in its adversarial format and 

in the existence of standards for decision, See Barclay v. Florida, 463 U.S. 939, 463 U.S. 952-954 

(1983); Bullington v. Missouri, 451 U.S. 430 (1981), that counsel’s role in the proceeding is 

comparable to counsel’s role at trial—to ensure that the adversarial testing process works to 

produce a just result under the standards governing decision. For purposes of describing counsel’s 

duties, therefore, Florida’s capital sentencing proceeding need not be distinguished from an 

ordinary trial. 

 

III 

 

A convicted defendant’s claim that counsel’s assistance was so defective as to require reversal of 

a conviction or death sentence has two components. First, the defendant must show that counsel’s 

performance was deficient. This requires showing that counsel made errors so serious that counsel 

was not functioning as the “counsel” guaranteed the defendant by the Sixth Amendment. Second, 

the defendant must show that the deficient performance prejudiced the defense. This requires 

showing that counsel’s errors were so serious as to deprive the defendant of a fair trial, a trial 

whose result is reliable. Unless a defendant makes both showings, it cannot be said that the 

conviction or death sentence resulted from a breakdown in the adversary process that renders the 

result unreliable. 

 

A 

  

As all the Federal Courts of Appeals have now held, the proper standard for attorney performance 

is that of reasonably effective assistance. See Trapnell v. United States, 725 F.2d at 151-152. The 
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Court indirectly recognized as much when it stated in McMann v. Richardson, supra, at 397 U.S. 

770, 397 U.S. 771, that a guilty plea cannot be attacked as based on inadequate legal advice unless 

counsel was not “a reasonably competent attorney” and the advice was not “within the range of 

competence demanded of attorneys in criminal cases.” See also Cuyler v. Sullivan, supra, at 446 

U.S. 344. When a convicted defendant complains of the ineffectiveness of counsel’s assistance, 

the defendant must show that counsel’s representation fell below an objective standard of 

reasonableness. 

 

More specific guidelines are not appropriate. The Sixth Amendment refers simply to “counsel,” 

not specifying particular requirements of effective assistance. It relies instead on the legal 

profession’s maintenance of standards sufficient to justify the law’s presumption that counsel will 

fulfill the role in the adversary process that the Amendment envisions. See Michel v. Louisiana, 

350 U.S. 91, 350 U.S. 100-101 (1955). The proper measure of attorney performance remains 

simply reasonableness under prevailing professional norms. 

 

Representation of a criminal defendant entails certain basic duties. Counsel’s function is to assist 

the defendant, and hence counsel owes the client a duty of loyalty, a duty to avoid conflicts of 

interest. See Cuyler v. Sullivan, supra, at 446 U.S. 346. From counsel’s function as assistant to the 

defendant derive the overarching duty to advocate the defendant’s cause and the more particular 

duties to consult with the defendant on important decisions and to keep the defendant informed of 

important developments in the course of the prosecution. Counsel also has a duty to bring to bear 

such skill and knowledge as will render the trial a reliable adversarial testing process. See Powell 

v. Alabama, 287 U.S. at 287 U.S. 68-69. 

 

These basic duties neither exhaustively define the obligations of counsel nor form a checklist for 

judicial evaluation of attorney performance. In any case presenting an ineffectiveness claim, the 

performance inquiry must be whether counsel’s assistance was reasonable considering all the 

circumstances. Prevailing norms of practice as reflected in American Bar Association standards 

and the like, e.g., ABA Standards for Criminal Justice 4-1.1 to 4-8.6 (2d ed.1980) (“The Defense 

Function”), are guides to determining what is reasonable, but they are only guides. No particular 

set of detailed rules for counsel’s conduct can satisfactorily take account of the variety of 

circumstances faced by defense counsel or the range of legitimate decisions regarding how best to 

represent a criminal defendant. Any such set of rules would interfere with the constitutionally 

protected independence of counsel and restrict the wide latitude counsel must have in making 

tactical decisions. See United States v. Decoster, 199 U.S.App.D.C. at 371, 624 F.2d at 208. 

Indeed, the existence of detailed guidelines for representation could distract counsel from the 

overriding mission of vigorous advocacy of the defendant’s cause. Moreover, the purpose of the 

effective assistance guarantee of the Sixth Amendment is not to improve the quality of legal 

representation, although that is a goal of considerable importance to the legal system. The purpose 

is simply to ensure that criminal defendants receive a fair trial. 

 

Judicial scrutiny of counsel’s performance must be highly deferential. It is all too tempting for a 

defendant to second-guess counsel’s assistance after conviction or adverse sentence, and it is all 

too easy for a court, examining counsel’s defense after it has proved unsuccessful, to conclude that 

a particular act or omission of counsel was unreasonable. Cf. Engle v. Isaac, 456 U.S. 107, 456 

U.S. 133-134 (1982). A fair assessment of attorney performance requires that every effort be made 
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to eliminate the distorting effects of hindsight, to reconstruct the circumstances of counsel’s 

challenged conduct, and to evaluate the conduct from counsel’s perspective at the time. Because 

of the difficulties inherent in making the evaluation, a court must indulge a strong presumption 

that counsel’s conduct falls within the wide range of reasonable professional assistance; that is, 

the defendant must overcome the presumption that, under the circumstances, the challenged action 

“might be considered sound trial strategy.” See Michel v. Louisiana, supra, at 350 U.S. 101. There 

are countless ways to provide effective assistance in any given case. Even the best criminal defense 

attorneys would not defend a particular client in the same way. See Goodpaster, The Trial for Life: 

Effective Assistance of Counsel in Death Penalty Cases, 58 N.Y.U.L.Rev. 299, 343 (1983). 

 

The availability of intrusive post-trial inquiry into attorney performance or of detailed guidelines 

for its evaluation would encourage the proliferation of ineffectiveness challenges. Criminal trials 

resolved unfavorably to the defendant would increasingly come to be followed by a second trial, 

this one of counsel’s unsuccessful defense. Counsel’s performance and even willingness to serve 

could be adversely affected. Intensive scrutiny of counsel and rigid requirements for acceptable 

assistance could dampen the ardor and impair the independence of defense counsel, discourage the 

acceptance of assigned cases, and undermine the trust between attorney and client. 

 

Thus, a court deciding an actual ineffectiveness claim must judge the reasonableness of counsel’s 

challenged conduct on the facts of the particular case, viewed as of the time of counsel’s conduct. 

A convicted defendant making a claim of ineffective assistance must identify the acts or omissions 

of counsel that are alleged not to have been the result of reasonable professional judgment. The 

court must then determine whether, in light of all the circumstances, the identified acts or 

omissions were outside the wide range of professionally competent assistance. In making that 

determination, the court should keep in mind that counsel’s function, as elaborated in prevailing 

professional norms, is to make the adversarial testing process work in the particular case. At the 

same time, the court should recognize that counsel is strongly presumed to have rendered adequate 

assistance and made all significant decisions in the exercise of reasonable professional judgment. 

These standards require no special amplification in order to define counsel’s duty to investigate, 

the duty at issue in this case. As the Court of Appeals concluded, strategic choices made after 

thorough investigation of law and facts relevant to plausible options are virtually unchallengeable; 

and strategic choices made after less than complete investigation are reasonable precisely to the 

extent that reasonable professional judgments support the limitations on investigation. In other 

words, counsel has a duty to make reasonable investigations or to make a reasonable decision that 

makes particular investigations unnecessary. In any ineffectiveness case, a particular decision not 

to investigate must be directly assessed for reasonableness in all the circumstances, applying a 

heavy measure of deference to counsel’s judgments. 

 

The reasonableness of counsel’s actions may be determined or substantially influenced by the 

defendant’s own statements or actions. Counsel’s actions are usually based, quite properly, on 

informed strategic choices made by the defendant and on information supplied by the defendant. 

In particular, what investigation decisions are reasonable depends critically on such information. 

For example, when the facts that support a certain potential line of defense are generally known to 

counsel because of what the defendant has said, the need for further investigation may be 

considerably diminished or eliminated altogether. And when a defendant has given counsel reason 

to believe that pursuing certain investigations would be fruitless or even harmful, counsel’s failure 
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to pursue those investigations may not later be challenged as unreasonable. In short, inquiry into 

counsel’s conversations with the defendant may be critical to a proper assessment of counsel’s 

investigation decisions, just as it may be critical to a proper assessment of counsel’s other litigation 

decisions. See United States v. Decoster, supra, at 372-373, 624 F.2d at 209-210. 

 

B 

  

An error by counsel, even if professionally unreasonable, does not warrant setting aside the 

judgment of a criminal proceeding if the error had no effect on the judgment. Cf. United States v. 

Morrison, 449 U.S. 361, 449 U.S. 364-365 (1981). The purpose of the Sixth Amendment guarantee 

of counsel is to ensure that a defendant has the assistance necessary to justify reliance on the 

outcome of the proceeding. Accordingly, any deficiencies in counsel’s performance must be 

prejudicial to the defense in order to constitute ineffective assistance under the Constitution. 

 

In certain Sixth Amendment contexts, prejudice is presumed. Actual or constructive denial of the 

assistance of counsel altogether is legally presumed to result in prejudice. So are various kinds of 

state interference with counsel’s assistance. See United States v. Cronic, ante at 466 U.S. 659, and 

n. 25. Prejudice in these circumstances is so likely that case-by-case inquiry into prejudice is not 

worth the cost. Ante at 466 U.S. 658. Moreover, such circumstances involve impairments of the 

Sixth Amendment right that are easy to identify and, for that reason and because the prosecution 

is directly responsible, easy for the government to prevent. 

 

One type of actual ineffectiveness claim warrants a similar, though more limited, presumption of 

prejudice. In Cuyler v. Sullivan, 446 U.S. at 446 U.S. 345-350, the Court held that prejudice is 

presumed when counsel is burdened by an actual conflict of interest. In those circumstances, 

counsel breaches the duty of loyalty, perhaps the most basic of counsel’s duties. Moreover, it is 

difficult to measure the precise effect on the defense of representation corrupted by conflicting 

interests. Given the obligation of counsel to avoid conflicts of interest and the ability of trial courts 

to make early inquiry in certain situations likely to give rise to conflicts, see, e.g., Fed.Rule 

Crim.Proc. 44(c), it is reasonable for the criminal justice system to maintain a fairly rigid rule of 

presumed prejudice for conflicts of interest. Even so, the rule is not quite the per se rule of 

prejudice that exists for the Sixth Amendment claims mentioned above. Prejudice is presumed 

only if the defendant demonstrates that counsel “actively represented conflicting interests” and 

that “an actual conflict of interest adversely affected his lawyer’s performance.” Cuyler v. Sullivan, 

supra, at 446 U.S. 350, 446 U.S. 348 (footnote omitted).  

 

Conflict of interest claims aside, actual ineffectiveness claims alleging a deficiency in attorney 

performance are subject to a general requirement that the defendant affirmatively prove prejudice. 

The government is not responsible for, and hence not able to prevent, attorney errors that will 

result in reversal of a conviction or sentence. Attorney errors come in an infinite variety, and are 

as likely to be utterly harmless in a particular case as they are to be prejudicial. They cannot be 

classified according to likelihood of causing prejudice. Nor can they be defined with sufficient 

precision to inform defense attorneys correctly just what conduct to avoid. Representation is an 

art, and an act or omission that is unprofessional in one case may be sound or even brilliant in 

another. Even if a defendant shows that particular errors of counsel were unreasonable, therefore, 

the defendant must show that they actually had an adverse effect on the defense. 
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It is not enough for the defendant to show that the errors had some conceivable effect on the 

outcome of the proceeding. Virtually every act or omission of counsel would meet that test, cf. 

United States v. Valenzuela-Bernal, 458 U.S. 858, 458 U.S. 866-867 (1982), and not every error 

that conceivably could have influenced the outcome undermines the reliability of the result of the 

proceeding. Respondent suggests requiring a showing that the errors “impaired the presentation of 

the defense.” Brief for Respondent 58. That standard, however, provides no workable principle. 

Since any error, if it is indeed an error, “impairs” the presentation of the defense, the proposed 

standard is inadequate, because it provides no way of deciding what impairments are sufficiently 

serious to warrant setting aside the outcome of the proceeding. 

 

On the other hand, we believe that a defendant need not show that counsel’s deficient conduct 

more likely than not altered the outcome in the case. This outcome-determinative standard has 

several strengths. It defines the relevant inquiry in a way familiar to courts, though the inquiry, as 

is inevitable, is anything but precise. The standard also reflects the profound importance of finality 

in criminal proceedings. Moreover, it comports with the widely used standard for assessing 

motions for new trial based on newly discovered evidence. See Brief for United States as Amicus 

Curiae 19-20, and nn. 10, 11. Nevertheless, the standard is not quite appropriate. 

 

Even when the specified attorney error results in the omission of certain evidence, the newly 

discovered evidence standard is not an apt source from which to draw a prejudice standard for 

ineffectiveness claims. The high standard for newly discovered evidence claims presupposes that 

all the essential elements of a presumptively accurate and fair proceeding were present in the 

proceeding whose result is challenged. Cf. United States v. Johnson, 327 U.S. 106, 327 U.S. 112 

(1946). An ineffective assistance claim asserts the absence of one of the crucial assurances that the 

result of the proceeding is reliable, so finality concerns are somewhat weaker and the appropriate 

standard of prejudice should be somewhat lower. The result of a proceeding can be rendered 

unreliable, and hence the proceeding itself unfair, even if the errors of counsel cannot be shown 

by a preponderance of the evidence to have determined the outcome. 

 

Accordingly, the appropriate test for prejudice finds its roots in the test for materiality of 

exculpatory information not disclosed to the defense by the prosecution, United States v. Agurs, 

427 U.S. at 427 U.S. 104, 427 U.S. 112-113, and in the test for materiality of testimony made 

unavailable to the defense by Government deportation of a witness, United States v. Valenzuela-

Bernal, supra, at 458 U.S. 872-874. The defendant must show that there is a reasonable probability 

that, but for counsel’s unprofessional errors, the result of the proceeding would have been different. 

A reasonable probability is a probability sufficient to undermine confidence in the outcome. 

 

In making the determination whether the specified errors resulted in the required prejudice, a court 

should presume, absent challenge to the judgment on grounds of evidentiary insufficiency, that the 

judge or jury acted according to law. An assessment of the likelihood of a result more favorable to 

the defendant must exclude the possibility of arbitrariness, whimsy, caprice, “nullification,” and 

the like. A defendant has no entitlement to the luck of a lawless decisionmaker, even if a lawless 

decision cannot be reviewed. The assessment of prejudice should proceed on the assumption that 

the decisionmaker is reasonably, conscientiously, and impartially applying the standards that 

govern the decision. It should not depend on the idiosyncracies of the particular decisionmaker, 

such as unusual propensities toward harshness or leniency. Although these factors may actually 
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have entered into counsel’s selection of strategies and, to that limited extent, may thus affect the 

performance inquiry, they are irrelevant to the prejudice inquiry. Thus, evidence about the actual 

process of decision, if not part of the record of the proceeding under review, and evidence about, 

for example, a particular judge’s sentencing practices, should not be considered in the prejudice 

determination. 

 

The governing legal standard plays a critical role in defining the question to be asked in assessing 

the prejudice from counsel’s errors. When a defendant challenges a conviction, the question is 

whether there is a reasonable probability that, absent the errors, the factfinder would have had a 

reasonable doubt respecting guilt. When a defendant challenges a death sentence such as the one 

at issue in this case, the question is whether there is a reasonable probability that, absent the errors, 

the sentence—including an appellate court, to the extent it independently reweighs the evidence—

would have concluded that the balance of aggravating and mitigating circumstances did not 

warrant death. 

 

In making this determination, a court hearing an ineffectiveness claim must consider the totality 

of the evidence before the judge or jury. Some of the factual findings will have been unaffected by 

the errors, and factual findings that were affected will have been affected in different ways. Some 

errors will have had a pervasive effect on the inferences to be drawn from the evidence, altering 

the entire evidentiary picture, and some will have had an isolated, trivial effect. Moreover, a verdict 

or conclusion only weakly supported by the record is more likely to have been affected by errors 

than one with overwhelming record support. Taking the unaffected findings as a given, and taking 

due account of the effect of the errors on the remaining findings, a court making the prejudice 

inquiry must ask if the defendant has met the burden of showing that the decision reached would 

reasonably likely have been different absent the errors. 

 

IV 

 

A number of practical considerations are important for the application of the standards we have 

outlined. Most important, in adjudicating a claim of actual ineffectiveness of counsel, a court 

should keep in mind that the principles we have stated do not establish mechanical rules. Although 

those principles should guide the process of decision, the ultimate focus of inquiry must be on the 

fundamental fairness of the proceeding whose result is being challenged. In every case, the court 

should be concerned with whether, despite the strong presumption of reliability, the result of the 

particular proceeding is unreliable because of a breakdown in the adversarial process that our 

system counts on to produce just results. 

 

To the extent that this has already been the guiding inquiry in the lower courts, the standards 

articulated today do not require reconsideration of ineffectiveness claims rejected under different 

standards. Cf. Trapnell v. United States, 725 F.2d at 153 (in several years of applying “farce and 

mockery” standard along with “reasonable competence” standard, court “never found that the 

result of a case hinged on the choice of a particular standard”). In particular, the minor differences 

in the lower courts’ precise formulations of the performance standard are insignificant: the 

different formulations are mere variations of the overarching reasonableness standard. With regard 

to the prejudice inquiry, only the strict outcome-determinative test, among the standards articulated 
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in the lower courts, imposes a heavier burden on defendants than the tests laid down today. The 

difference, however, should alter the merit of an ineffectiveness claim only in the rarest case. 

 

Although we have discussed the performance component of an ineffectiveness claim prior to the 

prejudice component, there is no reason for a court deciding an ineffective assistance claim to 

approach the inquiry in the same order or even to address both components of the inquiry if the 

defendant makes an insufficient showing on one. In particular, a court need not determine whether 

counsel’s performance was deficient before examining the prejudice suffered by the defendant as 

a result of the alleged deficiencies. The object of an ineffectiveness claim is not to grade counsel’s 

performance. If it is easier to dispose of an ineffectiveness claim on the ground of lack of sufficient 

prejudice, which we expect will often be so, that course should be followed. Courts should strive 

to ensure that ineffectiveness claims not become so burdensome to defense counsel that the entire 

criminal justice system suffers as a result. 

 

The principles governing ineffectiveness claims should apply in federal collateral proceedings as 

they do on direct appeal or in motions for a new trial. As indicated by the “cause and prejudice” 

test for overcoming procedural waivers of claims of error, the presumption that a criminal 

judgment is final is at its strongest in collateral attacks on that judgment. See United States v. 

Frady, 456 U.S. 152, 456 U.S. 162-169 (1982); Engel v. Isaac, 456 U.S. 107, 456 U.S. 126-129 

(1982). An ineffectiveness claim, however, as our articulation of the standards that govern decision 

of such claims makes clear, is an attack on the fundamental fairness of the proceeding whose result 

is challenged. Since fundamental fairness is the central concern of the writ of habeas corpus, see 

id. at 456 U.S. 126, no special standards ought to apply to ineffectiveness claims made in habeas 

proceedings. 

 

Finally, in a federal habeas challenge to a state criminal judgment, a state court conclusion that 

counsel rendered effective assistance is not a finding of fact binding on the federal court to the 

extent stated by 28 U.S.C. § 2254(d). Ineffectiveness is not a question of “basic, primary, or 

historical fac[t],” Townsend v. Sain, 372 U.S. 293, 372 U.S. 309, n. 6 (1963). Rather, like the 

question whether multiple representation in a particular case gave rise to a conflict of interest, it is 

a mixed question of law and fact. See Cuyler v. Sullivan, 446 U.S. at 446 U.S. 342. Although state 

court findings of fact made in the course of deciding an ineffectiveness claim are subject to the 

deference requirement of § 2254(d), and although district court findings are subject to the clearly 

erroneous standard of Federal Rule of Civil Procedure 52(a), both the performance and prejudice 

components of the ineffectiveness inquiry are mixed questions of law and fact. 

 

V 

 

Having articulated general standards for judging ineffectiveness claims, we think it useful to apply 

those standards to the facts of this case in order to illustrate the meaning of the general principles. 

The record makes it possible to do so. There are no conflicts between the state and federal courts 

over findings of fact, and the principles we have articulated are sufficiently close to the principles 

applied both in the Florida courts and in the District Court that it is clear that the factfinding was 

not affected by erroneous legal principles. See Pullman-Standard v. Swint, 456 U.S. 273, 456 U.S. 

291-292 (1982). 
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Application of the governing principles is not difficult in this case. The facts as described above, 

see supra at 466 U.S. 671-678, make clear that the conduct of respondent’s counsel at and before 

respondent’s sentencing proceeding cannot be found unreasonable. They also make clear that, even 

assuming the challenged conduct of counsel was unreasonable, respondent suffered insufficient 

prejudice to warrant setting aside his death sentence. 

 

With respect to the performance component, the record shows that respondent’s counsel made a 

strategic choice to argue for the extreme emotional distress mitigating circumstance and to rely as 

fully as possible on respondent’s acceptance of responsibility for his crimes. Although counsel 

understandably felt hopeless about respondent’s prospects, see App. 383-384, 400-401, nothing in 

the record indicates, as one possible reading of the District Court’s opinion suggests, see App. to 

Pet. for Cert. A282, that counsel’s sense of hopelessness distorted his professional judgment. 

Counsel’s strategy choice was well within the range of professionally reasonable judgments, and 

the decision not to seek more character or psychological evidence than was already in hand was 

likewise reasonable. 

 

The trial judge’s views on the importance of owning up to one’s crimes were well known to 

counsel. The aggravating circumstances were utterly overwhelming. Trial counsel could 

reasonably surmise from his conversations with respondent that character and psychological 

evidence would be of little help. Respondent had already been able to mention at the plea colloquy 

the substance of what there was to know about his financial and emotional troubles. Restricting 

testimony on respondent’s character to what had come in at the plea colloquy ensured that contrary 

character and psychological evidence and respondent’s criminal history, which counsel had 

successfully moved to exclude, would not come in. On these facts, there can be little question, 

even without application of the presumption of adequate performance, that trial counsel’s defense, 

though unsuccessful, was the result of reasonable professional judgment. 

 

With respect to the prejudice component, the lack of merit of respondent’s claim is even more 

stark. The evidence that respondent says his trial counsel should have offered at the sentencing 

hearing would barely have altered the sentencing profile presented to the sentencing judge. As the 

state courts and District Court found, at most, this evidence shows that numerous people who knew 

respondent thought he was generally a good person and that a psychiatrist and a psychologist 

believed he was under considerable emotional stress that did not rise to the level of extreme 

disturbance. Given the overwhelming aggravating factors, there is no reasonable probability that 

the omitted evidence would have changed the conclusion that the aggravating circumstances 

outweighed the mitigating circumstances and, hence, the sentence imposed. Indeed, admission of 

the evidence respondent now offers might even have been harmful to his case: his “rap sheet” 

would probably have been admitted into evidence, and the psychological reports would have 

directly contradicted respondent’s claim that the mitigating circumstance of extreme emotional 

disturbance applied to his case. 

 

Our conclusions on both the prejudice and performance components of the ineffectiveness inquiry 

do not depend on the trial judge’s testimony at the District Court hearing. We therefore need not 

consider the general admissibility of that testimony, although, as noted supra, at 466 U.S. 695, that 

testimony is irrelevant to the prejudice inquiry. Moreover, the prejudice question is resolvable, and 

hence the ineffectiveness claim can be rejected, without regard to the evidence presented at the 
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District Court hearing. The state courts properly concluded that the ineffectiveness claim was 

meritless without holding an evidentiary hearing. 

 

Failure to make the required showing of either deficient performance or sufficient prejudice defeats 

the ineffectiveness claim. Here there is a double failure. More generally, respondent has made no 

showing that the justice of his sentence was rendered unreliable by a breakdown in the adversary 

process caused by deficiencies in counsel’s assistance. Respondent’s sentencing proceeding was 

not fundamentally unfair.  

 

We conclude, therefore, that the District Court properly declined to issue a writ of habeas corpus. 

The judgment of the Court of Appeals is accordingly 

 

Reversed. 
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Padilla v. Kentucky, 559 U.S. 356 (2010) 
 

Syllabus 

 

Petitioner Padilla, a lawful permanent resident of the United States for over 40 years, faces 

deportation after pleading guilty to drug-distribution charges in Kentucky. In 

postconviction proceedings, he claims that his counsel not only failed to advise him of this 

consequence before he entered the plea, but also told him not to worry about deportation 

since he had lived in this country so long. He alleges that he would have gone to trial had 

he not received this incorrect advice. The Kentucky Supreme Court denied Padilla 

postconviction relief on the ground that the Sixth Amendment’s effective-assistance-of-

counsel guarantee does not protect defendants from erroneous deportation advice because 

deportation is merely a “collateral” consequence of a conviction.  

 

Held: Because counsel must inform a client whether his plea carries a risk of deportation, 

Padilla has sufficiently alleged that his counsel was constitutionally deficient. Whether he 

is entitled to relief depends on whether he has been prejudiced, a matter not addressed here.  

 

(a) Changes to immigration law have dramatically raised the stakes of a noncitizen’s 

criminal conviction. While once there was only a narrow class of deportable offenses and 

judges wielded broad discretionary authority to prevent deportation, immigration reforms 

have expanded the class of deportable offenses and limited judges’ authority to alleviate 

deportation’s harsh consequences. Because the drastic measure of deportation or removal 

is now virtually inevitable for a vast number of noncitizens convicted of crimes, the 

importance of accurate legal advice for noncitizens accused of crimes has never been more 

important. Thus, as a matter of federal law, deportation is an integral part of the penalty 

that may be imposed on noncitizen defendants who plead guilty to specified crimes. 

 

(b) Strickland v. Washington, 466 U.S. 668, applies to Padilla’s claim. Before deciding 

whether to plead guilty, a defendant is entitled to “the effective assistance of competent 

counsel.” McMann v. Richardson, 397 U.S. 759, 771. The Supreme Court of Kentucky 

rejected Padilla’s ineffectiveness claim on the ground that the advice he sought about 

deportation concerned only collateral matters. However, this Court has never distinguished 

between direct and collateral consequences in defining the scope of constitutionally 

“reasonable professional assistance” required under Strickland, 466 U.S., at 689. The 

question whether that distinction is appropriate need not be considered in this case because 

of the unique nature of deportation. Although removal proceedings are civil, deportation is 

intimately related to the criminal process, which makes it uniquely difficult to classify as 

either a direct or a collateral consequence. Because that distinction is thus ill-suited to 

evaluating a Strickland claim concerning the specific risk of deportation, advice regarding 

deportation is not categorically removed from the ambit of the Sixth Amendment right to 

counsel. 

 

(c) To satisfy Strickland’s two-prong inquiry, counsel’s representation must fall “below an 

objective standard of reasonableness,” 466 U.S., at 688, and there must be “a reasonable 

probability that, but for counsel’s unprofessional errors, the result of the proceeding would 
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have been different,” id., at 694. The first, constitutional deficiency, is necessarily linked 

to the legal community’s practice and expectations. Id., at 688. The weight of prevailing 

professional norms supports the view that counsel must advise her client regarding the 

deportation risk. And this Court has recognized the importance to the client of 

“ ‘[p]reserving the … right to remain in the United States’ ” and “preserving the possibility 

of” discretionary relief from deportation. INS v. St. Cyr, 533 U.S. 289, 323. Thus, this is 

not a hard case in which to find deficiency: The consequences of Padilla’s plea could easily 

be determined from reading the removal statute, his deportation was presumptively 

mandatory, and his counsel’s advice was incorrect. There will, however, undoubtedly be 

numerous situations in which the deportation consequences of a plea are unclear. In those 

cases, a criminal defense attorney need do no more than advise a noncitizen client that 

pending criminal charges may carry adverse immigration consequences. But when the 

deportation consequence is truly clear, as it was here, the duty to give correct advice is 

equally clear. Accepting Padilla’s allegations as true, he has sufficiently alleged 

constitutional deficiency to satisfy Strickland’s first prong. Whether he can satisfy the 

second prong, prejudice, is left for the Kentucky courts to consider in the first instance.  

 

(d) The Solicitor General’s proposed rule—that Strickland should be applied to Padilla’s 

claim only to the extent that he has alleged affirmative misadvice—is unpersuasive. And 

though this Court must be careful about recognizing new grounds for attacking the validity 

of guilty pleas, the 25 years since Strickland was first applied to ineffective-assistance 

claims at the plea stage have shown that pleas are less frequently the subject of collateral 

challenges than convictions after a trial. Also, informed consideration of possible 

deportation can benefit both the State and noncitizen defendants, who may be able to reach 

agreements that better satisfy the interests of both parties. This decision will not open the 

floodgates to challenges of convictions obtained through plea bargains. Cf. Hill v. 

Lockhart, 474 U.S. 52, 58. 

 

253 S. W. 3d 482, reversed and remanded. 

 

JUSTICE STEVENS delivered the opinion of the Court. 

 

Petitioner Jose Padilla, a native of Honduras, has been a lawful permanent resident of the United 

States for more than 40 years. Padilla served this Nation with honor as a member of the U.S. Armed 

Forces during the Vietnam War. He now faces deportation after pleading guilty to the 

transportation of a large amount of marijuana in his tractor-trailer in the Commonwealth of 

Kentucky. 

 

In this postconviction proceeding, Padilla claims that his counsel not only failed to advise him of 

this consequence prior to his entering the plea, but also told him that he “ ‘did not have to worry 

about immigration status since he had been in the country so long.’ ” 253 S. W. 3d 482, 483 (Ky. 

2008). Padilla relied on his counsel’s erroneous advice when he pleaded guilty to the drug charges 

that made his deportation virtually mandatory. He alleges that he would have insisted on going to 

trial if he had not received incorrect advice from his attorney. 
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Assuming the truth of his allegations, the Supreme Court of Kentucky denied Padilla 

postconviction relief without the benefit of an evidentiary hearing. The court held that the Sixth 

Amendment’s guarantee of effective assistance of counsel does not protect a criminal defendant 

from erroneous advice about deportation because it is merely a “collateral” consequence of his 

conviction. Id., at 485. In its view, neither counsel’s failure to advise petitioner about the possibility 

of removal, nor counsel’s incorrect advice, could provide a basis for relief. 

 

We granted certiorari, 555 U.S. 1169 (2009), to decide whether, as a matter of federal law, Padilla’s 

counsel had an obligation to advise him that the offense to which he was pleading guilty would 

result in his removal from this country. We agree with Padilla that constitutionally competent 

counsel would have advised him that his conviction for drug distribution made him subject to 

automatic deportation. Whether he is entitled to relief depends on whether he has been prejudiced, 

a matter that we do not address. 

 

I 

 

The landscape of federal immigration law has changed dramatically over the last 90 years. While 

once there was only a narrow class of deportable offenses and judges wielded broad discretionary 

authority to prevent deportation, immigration reforms over time have expanded the class of 

deportable offenses and limited the authority of judges to alleviate the harsh consequences of 

deportation. The “drastic measure” of deportation or removal, Fong Haw Tan v. Phelan, 333 U.S. 

6, 10 (1948), is now virtually inevitable for a vast number of noncitizens convicted of crimes. 

 

The Nation’s first 100 years was “a period of unimpeded immigration.” C. Gordon & H. 

Rosenfield, Immigration Law and Procedure §1.(2)(a), p. 5 (1959). An early effort to empower the 

President to order the deportation of those immigrants he “judge[d] dangerous to the peace and 

safety of the United States,” Act of June 25, 1798, ch. 58, 1 Stat. 571, was short lived and 

unpopular. Gordon §1.2, at 5. It was not until 1875 that Congress first passed a statute barring 

convicts and prostitutes from entering the country, Act of Mar. 3, 1875, ch. 141, 18 Stat. 477. 

Gordon §1.2b, at 6. In 1891, Congress added to the list of excludable persons those “who have 

been convicted of a felony or other infamous crime or misdemeanor involving moral turpitude.” 

Act of Mar. 3, 1891, ch. 551, 26 Stat. 1084. 

 

The Immigration and Nationality Act of 1917 (1917 Act) brought “radical changes” to our law. S. 

Rep. No. 1515, 81st Cong., 2d Sess., pp. 54–55 (1950). For the first time in our history, Congress 

made classes of noncitizens deportable based on conduct committed on American soil. Id., at 55. 

Section 19 of the 1917 Act authorized the deportation of “any alien who is hereafter sentenced to 

imprisonment for a term of one year or more because of conviction in this country of a crime 

involving moral turpitude, committed within five years after the entry of the alien to the United 

States … .” 39 Stat. 889. And §19 also rendered deportable noncitizen recidivists who commit two 

or more crimes of moral turpitude at any time after entry. Ibid. Congress did not, however, define 

the term “moral turpitude.” 

 

While the 1917 Act was “radical” because it authorized deportation as a consequence of certain 

convictions, the Act also included a critically important procedural protection to minimize the risk 

of unjust deportation: At the time of sentencing or within 30 days thereafter, the sentencing judge 
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in both state and federal prosecutions had the power to make a recommendation “that such alien 

shall not be deported.” Id., at 890. This procedure, known as a judicial recommendation against 

deportation, or JRAD, had the effect of binding the Executive to prevent deportation; the statute 

was “consistently … interpreted as giving the sentencing judge conclusive authority to decide 

whether a particular conviction should be disregarded as a basis for deportation,” Janvier v. United 

States, 793 F. 2d 449, 452 (CA2 1986). Thus, from 1917 forward, there was no such creature as 

an automatically deportable offense. Even as the class of deportable offenses expanded, judges 

retained discretion to ameliorate unjust results on a case-by-case basis. 

 

Although narcotics offenses—such as the offense at issue in this case—provided a distinct basis 

for deportation as early as 1922, the JRAD procedure was generally available to avoid deportation 

in narcotics convictions. See United States v. O’Rourke, 213 F. 2d 759, 762 (CA8 1954). Except 

for “technical, inadvertent and insignificant violations of the laws relating to narcotics,” ibid., it 

appears that courts treated narcotics offenses as crimes involving moral turpitude for purposes of 

the 1917 Act’s broad JRAD provision. See ibid. (recognizing that until 1952 a JRAD in a narcotics 

case “was effective to prevent deportation” (citing Dang Nam v. Bryan, 74 F. 2d 379, 380–381 

(CA9 1934))). 

 

In light of both the steady expansion of deportable offenses and the significant ameliorative effect 

of a JRAD, it is unsurprising that, in the wake of Strickland v. Washington, 466 U.S. 668 (1984), 

the Second Circuit held that the Sixth Amendment right to effective assistance of counsel applies 

to a JRAD request or lack thereof, see Janvier, 793 F. 2d 449. See also United States v. Castro, 26 

F. 3d 557 (CA5 1994). In its view, seeking a JRAD was “part of the sentencing” process, Janvier, 

793 F. 2d, at 452, even if deportation itself is a civil action. Under the Second Circuit’s reasoning, 

the impact of a conviction on a noncitizen’s ability to remain in the country was a central issue to 

be resolved during the sentencing process—not merely a collateral matter outside the scope of 

counsel’s duty to provide effective representation. 

 

However, the JRAD procedure is no longer part of our law. Congress first circumscribed the JRAD 

provision in the 1952 Immigration and Nationality Act (INA), and in 1990 Congress entirely 

eliminated it, 104 Stat. 5050. In 1996, Congress also eliminated the Attorney General’s authority 

to grant discretionary relief from deportation, 110 Stat. 3009–596, an authority that had been 

exercised to prevent the deportation of over 10,000 noncitizens during the 5-year period prior to 

1996, INS v. St. Cyr, 533 U.S. 289, 296 (2001). Under contemporary law, if a noncitizen has 

committed a removable offense after the 1996 effective date of these amendments, his removal is 

practically inevitable but for the possible exercise of limited remnants of equitable discretion 

vested in the Attorney General to cancel removal for noncitizens convicted of particular classes of 

offenses See 8 U.S.C. §1229b. Subject to limited exceptions, this discretionary relief is not 

available for an offense related to trafficking in a controlled substance. See §1101(a)(43)(B); 

§1228. 

 

These changes to our immigration law have dramatically raised the stakes of a noncitizen’s 

criminal conviction. The importance of accurate legal advice for noncitizens accused of crimes has 

never been more important. These changes confirm our view that, as a matter of federal law, 

deportation is an integral part—indeed, sometimes the most important part—of the penalty that 

may be imposed on noncitizen defendants who plead guilty to specified crimes. 
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II 

 

Before deciding whether to plead guilty, a defendant is entitled to “the effective assistance of 

competent counsel.” McMann v. Richardson, 397 U.S. 759, 771 (1970); Strickland, 466 U.S., at 

686. The Supreme Court of Kentucky rejected Padilla’s ineffectiveness claim on the ground that 

the advice he sought about the risk of deportation concerned only collateral matters, i.e., those 

matters not within the sentencing authority of the state trial court. 253 S. W. 3d, at 483–484 (citing 

Commonwealth v. Fuartado, 170 S. W. 3d 384 (2005)). In its view, “collateral consequences are 

outside the scope of representation required by the Sixth Amendment,” and, therefore, the “failure 

of defense counsel to advise the defendant of possible deportation consequences is not cognizable 

as a claim for ineffective assistance of counsel.” 253 S. W. 3d, at 483. The Kentucky high court is 

far from alone in this view. 

 

We, however, have never applied a distinction between direct and collateral consequences to 

define the scope of constitutionally “reasonable professional assistance” required under Strickland, 

466 U.S., at 689. Whether that distinction is appropriate is a question we need not consider in this 

case because of the unique nature of deportation. 

 

We have long recognized that deportation is a particularly severe “penalty,” Fong Yue Ting v. 

United States, 149 U.S. 698, 740 (1893); but it is not, in a strict sense, a criminal sanction. 

Although removal proceedings are civil in nature, see INS v. Lopez-Mendoza, 468 U.S. 1032, 1038 

(1984), deportation is nevertheless intimately related to the criminal process. Our law has 

enmeshed criminal convictions and the penalty of deportation for nearly a century, see Part I, 

supra, at 2–7. And, importantly, recent changes in our immigration law have made removal nearly 

an automatic result for a broad class of noncitizen offenders. Thus, we find it “most difficult” to 

divorce the penalty from the conviction in the deportation context. United States v. Russell, 686 

F. 2d 35, 38 (CADC 1982). Moreover, we are quite confident that noncitizen defendants facing a 

risk of deportation for a particular offense find it even more difficult. See St. Cyr, 533 U.S., at 322 

(“There can be little doubt that, as a general matter, alien defendants considering whether to enter 

into a plea agreement are acutely aware of the immigration consequences of their convictions”). 

 

Deportation as a consequence of a criminal conviction is, because of its close connection to the 

criminal process, uniquely difficult to classify as either a direct or a collateral consequence. The 

collateral versus direct distinction is thus ill-suited to evaluating a Strickland claim concerning the 

specific risk of deportation. We conclude that advice regarding deportation is not categorically 

removed from the ambit of the Sixth Amendment right to counsel. Strickland applies to Padilla’s 

claim. 

 

III 

 

Under Strickland, we first determine whether counsel’s representation “fell below an objective 

standard of reasonableness.” 466 U.S., at 688. Then we ask whether “there is a reasonable 

probability that, but for counsel’s unprofessional errors, the result of the proceeding would have 

been different.” Id., at 694. The first prong—constitutional deficiency—is necessarily linked to 

the practice and expectations of the legal community: “The proper measure of attorney 

performance remains simply reasonableness under prevailing professional norms.” Id., at 688. We 
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long have recognized that “[p]revailing norms of practice as reflected in American Bar Association 

standards and the like … are guides to determining what is reasonable … .” Ibid.; Bobby v. Van 

Hook, 558 U.S. 4, ___ (2009) (per curiam) (slip op., at 3); Florida v. Nixon, 543 U.S. 175, 191, 

and n. 6 (2004); Wiggins v. Smith, 539 U.S. 510, 524 (2003); Williams v. Taylor, 529 U.S. 362, 

396 (2000). Although they are “only guides,” Strickland, 466 U.S., at 688, and not “inexorable 

commands,” Bobby, 558 U.S., at ___ (slip op., at 5), these standards may be valuable measures of 

the prevailing professional norms of effective representation, especially as these standards have 

been adapted to deal with the intersection of modern criminal prosecutions and immigration law. 

 

The weight of prevailing professional norms supports the view that counsel must advise her client 

regarding the risk of deportation. National Legal Aid and Defender Assn., Performance Guidelines 

for Criminal Representation §6.2 (1995); G. Herman, Plea Bargaining §3.03, pp. 20–21 (1997); 

Chin & Holmes, Effective Assistance of Counsel and the Consequences of Guilty Pleas, 87 Cornell 

L. Rev. 697, 713–718 (2002); A. Campbell, Law of Sentencing §13:23, pp. 555, 560 (3d ed. 2004); 

Dept. of Justice, Office of Justice Programs, 2 Compendium of Standards for Indigent Defense 

Systems, Standards for Attorney Performance, pp. D10, H8–H9, J8 (2000) (providing survey of 

guidelines across multiple jurisdictions); ABA Standards for Criminal Justice, Prosecution 

Function and Defense Function 4–5.1(a), p. 197 (3d ed. 1993); ABA Standards for Criminal 

Justice, Pleas of Guilty 14–3.2(f), p. 116 (3d ed. 1999). “[A]uthorities of every stripe—including 

the American Bar Association, criminal defense and public defender organizations, authoritative 

treatises, and state and city bar publications—universally require defense attorneys to advise as to 

the risk of deportation consequences for non-citizen clients … .” Brief for Legal Ethics, Criminal 

Procedure, and Criminal Law Professors as Amici Curiae 12–14 (footnotes omitted) (citing, inter 

alia, National Legal Aid and Defender Assn., Guidelines, supra, §§6.2–6.4 (1997); S. Bratton & 

E. Kelley, Practice Points: Representing a Noncitizen in a Criminal Case, 31 The Champion 61 

(Jan./Feb. 2007); N. Tooby, Criminal Defense of Immigrants §1.3 (3d ed. 2003); 2 Criminal 

Practice Manual §§45:3, 45:15 (2009)). 

 

We too have previously recognized that “ ‘[p]reserving the client’s right to remain in the United 

States may be more important to the client than any potential jail sentence.’ ” St. Cyr, 533 U.S., at 

323 (quoting 3 Criminal Defense Techniques §§60A.01, 60A.02[2] (1999)). Likewise, we have 

recognized that “preserving the possibility of” discretionary relief from deportation under §212(c) 

of the 1952 INA, 66 Stat. 187, repealed by Congress in 1996, “would have been one of the principal 

benefits sought by defendants deciding whether to accept a plea offer or instead to proceed to 

trial.” St. Cyr, 533 U.S., at 323. We expected that counsel who were unaware of the discretionary 

relief measures would “follo[w] the advice of numerous practice guides” to advise themselves of 

the importance of this particular form of discretionary relief. Ibid., n. 50. 

 

In the instant case, the terms of the relevant immigration statute are succinct, clear, and explicit in 

defining the removal consequence for Padilla’s conviction. See 8 U.S.C. §1227(a)(2)(B)(i) (“Any 

alien who at any time after admission has been convicted of a violation of (or a conspiracy or 

attempt to violate) any law or regulation of a State, the United States or a foreign country relating 

to a controlled substance … , other than a single offense involving possession for one’s own use 

of 30 grams or less of marijuana, is deportable”). Padilla’s counsel could have easily determined 

that his plea would make him eligible for deportation simply from reading the text of the statute, 

which addresses not some broad classification of crimes but specifically commands removal for 
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all controlled substances convictions except for the most trivial of marijuana possession offenses. 

Instead, Padilla’s counsel provided him false assurance that his conviction would not result in his 

removal from this country. This is not a hard case in which to find deficiency: The consequences 

of Padilla’s plea could easily be determined from reading the removal statute, his deportation was 

presumptively mandatory, and his counsel’s advice was incorrect. 

 

Immigration law can be complex, and it is a legal specialty of its own. Some members of the bar 

who represent clients facing criminal charges, in either state or federal court or both, may not be 

well versed in it. There will, therefore, undoubtedly be numerous situations in which the 

deportation consequences of a particular plea are unclear or uncertain. The duty of the private 

practitioner in such cases is more limited. When the law is not succinct and straightforward (as it 

is in many of the scenarios posited by Justice Alito), a criminal defense attorney need do no more 

than advise a noncitizen client that pending criminal charges may carry a risk of adverse 

immigration consequences. But when the deportation consequence is truly clear, as it was in this 

case, the duty to give correct advice is equally clear. 

 

Accepting his allegations as true, Padilla has sufficiently alleged constitutional deficiency to 

satisfy the first prong of Strickland. Whether Padilla is entitled to relief on his claim will depend 

on whether he can satisfy Strickland’s second prong, prejudice, a matter we leave to the Kentucky 

courts to consider in the first instance. 

 

IV 

 

The Solicitor General has urged us to conclude that Strickland applies to Padilla’s claim only to 

the extent that he has alleged affirmative misadvice. In the United States’ view, “counsel is not 

constitutionally required to provide advice on matters that will not be decided in the criminal case 

… ,” though counsel is required to provide accurate advice if she chooses to discusses these 

matters. Brief for United States as Amicus Curiae 10. 

 

Respondent and Padilla both find the Solicitor General’s proposed rule unpersuasive, although it 

has support among the lower courts. See, e.g., United States v. Couto, 311 F. 3d 179, 188 (CA2 

2002); United States v. Kwan, 407 F. 3d 1005 (CA9 2005); Sparks v. Sowders, 852 F. 2d 882 (CA6 

1988); United States v. Russell, 686 F. 2d 35 (CADC 1982); State v. Rojas-Martinez, 2005 UT 86, 

125 P. 3d 930, 935; In re Resendiz, 25 Cal. 4th 230, 19 P. 3d 1171 (2001). Kentucky describes 

these decisions isolating an affirmative misadvice claim as “result-driven, incestuous … [,and] 

completely lacking in legal or rational bases.” Brief for Respondent 31. We do not share that view, 

but we agree that there is no relevant difference “between an act of commission and an act of 

omission” in this context. Id., at 30; Strickland, 466 U.S., at 690 (“The court must then determine 

whether, in light of all the circumstances, the identified acts or omissions were outside the wide 

range of professionally competent assistance”); see also State v. Paredez, 2004–NMSC–036, 136 

N. M. 533, 538–539. 

 

A holding limited to affirmative misadvice would invite two absurd results. First, it would give 

counsel an incentive to remain silent on matters of great importance, even when answers are readily 

available. Silence under these circumstances would be fundamentally at odds with the critical 

obligation of counsel to advise the client of “the advantages and disadvantages of a plea 
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agreement.” Libretti v. United States, 516 U.S. 29, 50–51 (1995). When attorneys know that their 

clients face possible exile from this country and separation from their families, they should not be 

encouraged to say nothing at all. Second, it would deny a class of clients least able to represent 

themselves the most rudimentary advice on deportation even when it is readily available. It is 

quintessentially the duty of counsel to provide her client with available advice about an issue like 

deportation and the failure to do so “clearly satisfies the first prong of the Strickland analysis.” 

Hill v. Lockhart, 474 U.S. 52, 62 (1985) (White, J., concurring in judgment). 

 

We have given serious consideration to the concerns that the Solicitor General, respondent, and 

amici have stressed regarding the importance of protecting the finality of convictions obtained 

through guilty pleas. We confronted a similar “floodgates” concern in Hill, see id., at 58, but 

nevertheless applied Strickland to a claim that counsel had failed to advise the client regarding his 

parole eligibility before he pleaded guilty. 

 

A flood did not follow in that decision’s wake. Surmounting Strickland’s high bar is never an easy 

task. See, e.g., 466 U.S., at 689 (“Judicial scrutiny of counsel’s performance must be highly 

deferential”); id., at 693 (observing that “[a]ttorney errors … are as likely to be utterly harmless in 

a particular case as they are to be prejudicial”). Moreover, to obtain relief on this type of claim, a 

petitioner must convince the court that a decision to reject the plea bargain would have been 

rational under the circumstances. See Roe v. Flores-Ortega, 528 U.S. 470, 480, 486 (2000). There 

is no reason to doubt that lower courts—now quite experienced with applying Strickland—can 

effectively and efficiently use its framework to separate specious claims from those with 

substantial merit. 

 

It seems unlikely that our decision today will have a significant effect on those convictions already 

obtained as the result of plea bargains. For at least the past 15 years, professional norms have 

generally imposed an obligation on counsel to provide advice on the deportation consequences of 

a client’s plea. See, supra, at 11–13. We should, therefore, presume that counsel satisfied their 

obligation to render competent advice at the time their clients considered pleading guilty. 

Strickland, 466 U.S., at 689. 

 

Likewise, although we must be especially careful about recognizing new grounds for attacking the 

validity of guilty pleas, in the 25 years since we first applied Strickland to claims of ineffective 

assistance at the plea stage, practice has shown that pleas are less frequently the subject of 

collateral challenges than convictions obtained after a trial. Pleas account for nearly 95% of all 

criminal convictions. But they account for only approximately 30% of the habeas petitions filed. 

The nature of relief secured by a successful collateral challenge to a guilty plea—an opportunity 

to withdraw the plea and proceed to trial—imposes its own significant limiting principle: Those 

who collaterally attack their guilty pleas lose the benefit of the bargain obtained as a result of the 

plea. Thus, a different calculus informs whether it is wise to challenge a guilty plea in a habeas 

proceeding because, ultimately, the challenge may result in a less favorable outcome for the 

defendant, whereas a collateral challenge to a conviction obtained after a jury trial has no similar 

downside potential. 

 

Finally, informed consideration of possible deportation can only benefit both the State and 

noncitizen defendants during the plea-bargaining process. By bringing deportation consequences 
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into this process, the defense and prosecution may well be able to reach agreements that better 

satisfy the interests of both parties. As in this case, a criminal episode may provide the basis for 

multiple charges, of which only a subset mandate deportation following conviction. Counsel who 

possess the most rudimentary understanding of the deportation consequences of a particular 

criminal offense may be able to plea bargain creatively with the prosecutor in order to craft a 

conviction and sentence that reduce the likelihood of deportation, as by avoiding a conviction for 

an offense that automatically triggers the removal consequence. At the same time, the threat of 

deportation may provide the defendant with a powerful incentive to plead guilty to an offense that 

does not mandate that penalty in exchange for a dismissal of a charge that does. 

 

In sum, we have long recognized that the negotiation of a plea bargain is a critical phase of 

litigation for purposes of the Sixth Amendment right to effective assistance of counsel. Hill, 474 

U.S., at 57; see also Richardson, 397 U.S., at 770–771. The severity of deportation—”the 

equivalent of banishment or exile,” Delgadillo v. Carmichael, 332 U.S. 388, 390–391 (1947)—

only underscores how critical it is for counsel to inform her noncitizen client that he faces a risk 

of deportation. 

 

V 

 

It is our responsibility under the Constitution to ensure that no criminal defendant—whether a 

citizen or not—is left to the “mercies of incompetent counsel.” Richardson, 397 U.S., at 771. To 

satisfy this responsibility, we now hold that counsel must inform her client whether his plea carries 

a risk of deportation. Our longstanding Sixth Amendment precedents, the seriousness of 

deportation as a consequence of a criminal plea, and the concomitant impact of deportation on 

families living lawfully in this country demand no less. 

 

Taking as true the basis for his motion for postconviction relief, we have little difficulty concluding 

that Padilla has sufficiently alleged that his counsel was constitutionally deficient. Whether Padilla 

is entitled to relief will depend on whether he can demonstrate prejudice as a result thereof, a 

question we do not reach because it was not passed on below. See Verizon Communications Inc. 

v. FCC, 535 U.S. 467, 530 (2002). 

 

The judgment of the Supreme Court of Kentucky is reversed, and the case is remanded for further 

proceedings not inconsistent with this opinion. 

 

It is so ordered. 
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Jordan v. De George, 341 U.S. 223 (1951) 

 
Syllabus 

 

Conspiracy to defraud the United States of taxes on distilled spirits is a “crime involving 

moral turpitude” within the meaning of § 19(a) of the Immigration Act of 1917, 8 U.S.C. 

§ 155(a), which requires the deportation of any alien who is sentenced more than once to 

imprisonment for one year or more because of conviction in this country of any such crime. 

 

(a) Crimes in which fraud is an ingredient have always been regarded as involving moral 

turpitude. 

 

(b) The phrase “crime involving moral turpitude” does not lack sufficiently definite 

standards to justify this deportation proceeding, and the statute is not unconstitutional for 

vagueness. 

 

183 F.2d 768, reversed. 

 

MR. CHIEF JUSTICE VINSON delivered the opinion of the Court. 

 

This case presents only one question: whether conspiracy to defraud the United States of taxes on 

distilled spirits is a “crime involving moral turpitude” within the meaning of § 19(a) of the 

Immigration Act of 1917.  

 

Respondent, a native and citizen of Italy, has lived continuously in the United States since he 

entered this country in 1921. In 1937, respondent was indicted under 18 U.S.C. § 88 for conspiring 

with seven other defendants to violate twelve sections of the Internal Revenue Code. The 

indictment specifically charged him with possessing whiskey and alcohol “with intent to sell it in 

fraud of law and evade the tax thereon.” He was further accused of removing and concealing liquor 

“with intent to defraud the United States of the tax thereon.” After pleading guilty, respondent was 

sentenced to imprisonment in a federal penitentiary for a term of one year and one day. 

 

Respondent served his sentence under this conviction, and was released from custody. Less than a 

year later, he returned to his former activities, and, in December, 1939, he was indicted again with 

eight other defendants for violating the same federal statutes. He was charged with conspiring to 

“unlawfully, knowingly, and willfully defraud the United States of tax on distilled spirits.” After 

being tried and found guilty in 1941, he was sentenced to imprisonment for two years. 

 

While serving his sentence under this second conviction, deportation proceedings were 

commenced against the respondent under § 19(a) of the Immigration Act, which provides: 

 

“. . . any alien . . . who is hereafter sentenced more than once to such a term of imprisonment [one 

year or more] because of conviction in this country of any crime involving moral turpitude, 

committed at any time after entry . . . shall, upon the warrant of the Attorney General, be taken 

into custody and deported. . . .” 
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After continued hearings and consideration of the case by the Commissioner of Immigration and 

Naturalization and by the Board of Immigration Appeals, respondent was ordered to be deported 

in January, 1946, on the ground that he had twice been convicted and sentenced to terms of one 

year or more of crimes involving moral turpitude. Deportation was deferred from time to time at 

respondent’s request until 1949, when the District Director of Immigration and Naturalization 

moved to execute the warrant of deportation. 

 

Respondent then sought habeas corpus in the District Court, claiming that the deportation order 

was invalid because the crimes of which he had been convicted did not involve moral turpitude. 

The District Court held a hearing, and dismissed the petition. The Court of Appeals reversed the 

order of the District Court and ordered that the respondent be discharged. 183 F.2d 768 (1950). 

The Court of Appeals stated that “crimes involving moral turpitude,” as those words were used in 

the Immigration Act, “were intended to include only crimes of violence, or crimes which are 

commonly thought of as involving baseness, vileness or depravity. Such a classification does not 

include the crime of evading the payment of tax on liquor, nor of conspiring to evade that tax.” 

183 F.2d at 772. We granted certiorari to review the decision, 340 U.S. 890 (1950), as conflicting 

with decisions of the courts of appeals in other circuits. 

 

This Court has interpreted the provision of the statute before us “to authorize deportation only 

where an alien having committed a crime involving moral turpitude and having been convicted 

and sentenced, once again commits a crime of that nature and is convicted and sentenced for it.” 

Fong Haw Tan v. Phelan, 333 U. S. 6, 333 U. S. 9-10 (1948). Respondent has on two separate 

occasions been convicted of the same crime, conspiracy to defraud the United States of taxes on 

distilled spirits. Therefore, our inquiry in this case is narrowed to determining whether this 

particular offense involves moral turpitude. Whether or not certain other offenses involve moral 

turpitude is irrelevant and beside the point. 

 

The term “moral turpitude” has deep roots in the law. The presence of moral turpitude has been 

used as a test in a variety of situations, including legislation governing the disbarment of attorneys 

and the revocation of medical licenses. Moral turpitude also has found judicial employment as a 

criterion in disqualifying and impeaching witnesses, in determining the measure of contribution 

between joint tortfeasors, and in deciding whether certain language is slanderous. 

 

In deciding the case before the Court, we look to the manner in which the term “moral turpitude” 

has been applied by judicial decision. Without exception, federal and state courts have held that a 

crime in which fraud is an ingredient involves moral turpitude. In the construction of the specific 

section of the Statute before us, a court of appeals has stated that fraud has ordinarily been the test 

to determine whether crimes not of the gravest character involve moral turpitude. United States ex 

rel. Berlandi v. Reimer, 113 F.2d 429 (1940). 

 

In every deportation case where fraud has been proved, federal courts have held that the crime in 

issue involved moral turpitude. This has been true in a variety of situations involving fraudulent 

conduct: obtaining goods under fraudulent pretenses, Bermann v. Reimer, 123 F.2d 331 (1941); 

conspiracy to defraud by deceit and falsehood, Mercer v. Lence, 96 F.2d 122 (1938); forgery with 

intent to defraud, United States ex rel. Popoff v. Reimer, 79 F.2d 513 (1935); using the mails to 

defraud, Ponzi v. Ward, 7 F.Supp. 736 (1934); execution of chattel mortgage with intent to defraud, 
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United States ex rel. Millard v. Tuttle, 46 F.2d 342 (1930); concealing assets in bankruptcy, United 

States ex rel. Medich v. Burmaster, 24 F.2d 57 (1928); issuing checks with intent to defraud, United 

States ex rel. Portada v. Day, 16 F.2d 328 (1926). In the state courts, crimes involving fraud have 

universally been held to involve moral turpitude. 

 

Moreover, there have been two other decisions by courts of appeals prior to the decision now under 

review on the question of whether the particular offense before us in this case involves moral 

turpitude within the meaning of § 19(a) of the Immigration Act. In United States ex rel. Berlandi 

v. Reimer, 113 F.2d 429 (1940), and Maita v. Haff, 116 F.2d 337 (1940), courts of appeals 

specifically decided that the crime of conspiracy to violate the internal revenue laws by possessing 

and concealing distilled spirits with intent to defraud the United States of taxes involves moral 

turpitude. Furthermore, in Guarneri v. Kessler, 98 F.2d 580 (1938), a court of appeals held that 

the crime of smuggling alcohol into the United States with intent to defraud the United States 

involves moral turpitude. 

 

In view of these decisions, it can be concluded that fraud has consistently been regarded as such a 

contaminating component in any crime that American courts have, without exception, included 

such crimes within the scope of moral turpitude. It is therefore clear, under an unbroken course of 

judicial decisions, that the crime of conspiring to defraud the United States is a “crime involving 

moral turpitude.” 

 

But it has been suggested that the phrase “crime involving moral turpitude” lacks sufficiently 

definite standards to justify this deportation proceeding, and that the statute before us is therefore 

unconstitutional for vagueness. Under this view, no crime, however grave, could be regarded as 

falling within the meaning of the term “moral turpitude.” The question of vagueness was not raised 

by the parties nor argued before this Court. 

 

It is significant that the phrase has been part of the immigration laws for more than sixty years. As 

discussed above, the phrase “crime involving moral turpitude” has also been used for many years 

as a criterion in a variety of other statutes. No case has been decided holding that the phrase is 

vague, nor are we able to find any trace of judicial expression which hints that the phrase is so 

meaningless as to be a deprivation of due process. 

 

Furthermore, this Court has itself construed the phrase “crime involving moral turpitude.” In 

United States ex rel. Volpe v. Smith, Director of Immigration, 289 U. S. 422 (1933), the Court 

interpreted the same section of the Immigration Statute now before us. There, an alien had been 

convicted of counterfeiting government obligations with intent to defraud, and one question of the 

case was whether the crime of counterfeiting involved moral turpitude. This question was raised 

by the parties and discussed in the briefs. The Court treated the question without hesitation, stating 

that the crime of counterfeiting obligations of the United States was “plainly a crime involving 

moral turpitude.” 289 U.S. at 289 U. S. 423. (Emphasis supplied.) 

 

The essential purpose of the “void for vagueness” doctrine is to warn individuals of the criminal 

consequences of their conduct. Williams v. United States, 341 U. S. 97, decided April 23, 1951; 

Screws v. United States, 325 U. S. 91, 325 U. S. 103-104 (1945). This Court has repeatedly stated 

that criminal statutes which fail to give due notice that an act has been made criminal before it is 
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done are unconstitutional deprivations of due process of law. Lanzetta v. New Jersey, 306 U. S. 

451 (1939); United States v. L. Cohen Grocery Co., 255 U. S. 81 (1921). It should be emphasized 

that this statute does not declare certain conduct to be criminal. Its function is to apprise aliens of 

the consequences which follow after conviction and sentence of the requisite two crimes.  

 

Despite the fact that this is not a criminal statute, we shall nevertheless examine the application of 

the vagueness doctrine to this case. We do this in view of the grave nature of deportation. The 

Court has stated that “deportation is a drastic measure and at times the equivalent of banishment 

or exile. . . . It is the forfeiture for misconduct of a residence in this country. Such a forfeiture is a 

penalty.” Fong Haw Tan v. Phelan, supra. We shall, therefore, test this statute under the 

established criteria of the “void for vagueness” doctrine. 

 

We have several times held that difficulty in determining whether certain marginal offenses are 

within the meaning of the language under attack as vague does not automatically render a statute 

unconstitutional for indefiniteness. United States v. Wurzbach, 280 U. S. 396, 280 U. S. 399 

(1930). Impossible standards of specificity are not required. United States v. Petrillo, 332 U. S. 1 

(1947). The test is whether the language conveys sufficiently definite warning as to the proscribed 

conduct when measured by common understanding and practices. Connally v. General 

Construction Co., 269 U. S. 385 (1926). 

 

We conclude that this test has been satisfied here. Whatever else the phrase “crime involving moral 

turpitude” may mean in peripheral cases, the decided cases make it plain that crimes in which fraud 

was an ingredient have always been regarded as involving moral turpitude. We have recently stated 

that doubt as to the adequacy of a standard in less obvious cases does not render that standard 

unconstitutional for vagueness. See Williams v. United States, supra. But there is no such doubt 

present in this case. Fraud is the touchstone by which this case should be judged. The phrase “crime 

involving moral turpitude” has without exception been construed to embrace fraudulent conduct. 

We therefore decide that Congress sufficiently forewarned respondent that the statutory 

consequence of twice conspiring to defraud the United States is deportation. 

 

Reversed.

 

 

MR. JUSTICE JACKSON, dissenting. 

 

Respondent, because he is an alien and because he has been twice convicted of crimes the Court 

holds involve “moral turpitude,” is punished with a life sentence of banishment in addition to the 

punishment which a citizen would suffer for the identical acts. MR. JUSTICE BLACK, MR. 

JUSTICE FRANKFURTER, and I cannot agree, because we believe the phrase “crime involving 

moral turpitude,” as found in the Immigration Act, has no sufficiently definite meaning to be a 

constitutional standard for deportation.  

 

Respondent migrated to this country from his native Italy in 1921 at the age of seventeen. Here he 

has lived twenty-nine years, is married to an American citizen, and his son, citizen by birth, is now 

a university student. In May, 1938, he pleaded guilty to a charge of conspiracy to violate the 

Internal Revenue Code and was sentenced to imprisonment for one year and one day. On June 6, 
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1941, he was convicted of a second violation and sentenced to imprisonment for two years. During 

the decade since, he has not been arrested or charged with any law violation. While still in prison, 

however, deportation proceedings were instituted against him, resulting, in 1946, in a warrant for 

arrest and deportation. 

 

By habeas corpus proceedings, De George challenged the deportation order upon the ground that 

his is not a crime “involving moral turpitude.” The District Court thought it did, and dismissed the 

writ. The Court of Appeals for the Seventh Circuit thought it did not, and reversed. There is a 

conflict among the circuits. 

 

What the Government seeks, and what the Court cannot give, is a basic definition of “moral 

turpitude” to guide administrators and lower courts. 

 

The uncertainties of this statute do not originate in contrariety of judicial opinion. Congress 

knowingly conceived it in confusion. During the hearings of the House Committee on 

Immigration, out of which eventually came the Act of 1917 in controversy, clear warning of its 

deficiencies was sounded, and never denied. 

 

“Mr. SABATH . . . [Y]ou know that a crime involving moral turpitude has not been defined. No  

one can really say what is meant by saying a crime involving moral turpitude. Under some 

circumstances, larceny is considered a crime involving moral turpitude—that is, stealing. We have 

laws in some States under which picking out a chunk of coal on a railroad track is considered 

larceny or stealing. In some States, it is considered a felony. Some States hold that every felony is 

a crime involving moral turpitude. In some places, the stealing of a watermelon or a chicken is 

larceny. In some States, the amount is not stated. Of course, if the larceny is of an article, or a thing 

which is less than $20 in value, it is a misdemeanor in some States, but, in other States, there is no 

distinction.” 

 

Despite this notice, Congress did not see fit to state what meaning it attributes to the phrase “crime 

involving moral turpitude.” It is not one which has settled significance from being words of art in 

the profession. If we go to the dictionaries, the last resort of the baffled judge, we learn little except 

that the expression is redundant, for turpitude alone means moral wickedness or depravity and 

moral turpitude seems to mean little more than morally immoral. The Government confesses that  

it is “a term that is not clearly defined,” and says: “The various definitions of moral turpitude 

provide no exact test by which we can classify the specific offenses here involved.” 

 

Except for the Court’s opinion, there appears to be universal recognition that we have here an 

undefined and undefinable standard. The parties agree that the phrase is ambiguous, and have 

proposed a variety of tests to reduce the abstract provision of this statute to some concrete meaning. 

It is proposed by respondent, with strong support in legislative history, that Congress had in mind 

only crimes of violence. If the Court should adopt this construction, the statute becomes 

sufficiently definite, and, of course, would not reach the crimes of the respondent. 

 

The Government suggests seriousness of the crime as a test, and says the statute is one by which 

it is “sought to reach the confirmed criminal, whose criminality has been revealed in two serious 

penal offenses.” (Italics supplied.) But we cannot, and the Court does not, take seriousness as a 



Jordan v. De George • Justice Jackson’s Dissent 

64 PRINCETON UNIVERSITY MOOT COURT • SPRING 2019  

test of turpitude. All offenses denounced by Congress, prosecuted by the Executive, and convicted 

by the courts must be deemed in some degree “serious,” or law enforcement would be a frivolous 

enterprise. However, use of qualifying words must mean that not all statutory offenses are subject 

to the taint of turpitude. The higher degrees of criminal gravity are commonly classified as felonies, 

the lower ones as misdemeanors. If the Act contemplated that repetition of any serious crime would 

be grounds for deportation, it would have been simple and intelligible to have mentioned felonies. 

But the language used indicates that there are felonies which are not included and perhaps that 

some misdemeanors are. We cannot see that seriousness affords any standard of guidance. 

 

Respondent suggests here, and the Government has on other occasions taken the position, that the 

traditional distinction between crimes mala prohibita and those mala in se will afford a key for the 

inclusions and exclusions of this statute. But we cannot overlook that what crimes belong in which 

category has been the subject of controversy for years.10 This classification comes to us from 

common law, which, in its early history, freely blended religious conceptions of sin with legal 

conceptions of crime. This statute seems to revert to that practice. 

 

The Government, however, offers the mala prohibita, mala in se doctrine here in slightly different 

verbiage for determining the nature of these crimes. It says: “Essentially, they must be measured 

against the moral standards that prevail in contemporary society to determine whether the 

violations are generally considered essentially immoral.” 

 

Can we accept “the moral standards that prevail in contemporary society” as a sufficiently definite 

standard for the purposes of the Act? This is a large country, and acts that are regarded as criminal 

in some states are lawful in others. We suspect that moral standards which prevail as to possession 

or sale of liquor that has evaded tax may not be uniform in all parts of the country, nor in all levels 

of “contemporary society.” How should we ascertain the moral sentiments of masses of persons 

on any better basis than a guess?  

 

The Court seems no more convinced than are we by the Government’s attempts to reduce these 

nebulous abstractions to a concrete working rule, but to sustain this particular deportation it 

improvises another which fails to convince us. Its thesis is (1) that the statute is sixty years old, (2) 

that state courts have used the same concept for various purposes, and (3) that fraud imports 

turpitude into any offense. 

                                                           
10 Crimes mala in se, according to Blackstone, are offenses against “[t]hose rights then which God and nature have 

established, and are therefore called natural rights such as are life and liberty, . . . the worship of God, the maintenance 

of children, and the like.” They are “crimes and misdemeanors, that are forbidden by the superior laws, and therefore 

styled mala in se (crimes in themselves), such as murder, theft, and perjury: which contract no additional turpitude 

from being declared unlawful by the inferior legislature.” According to Blackstone, crimes mala prohibita “enjoin 

only positive duties, and forbid only such things as are not mala in se . . . without any intermixture of moral guilt.” 

Illustrative of this type of crime are “exercising trades without serving an apprenticeship thereto, for not burying the 

dead in woollen, for not performing the statute work on the public roads, and for innumerable other positive 

misdemeanors. Now these prohibitory laws do not make the transgression a moral offense, or sin: the only obligation 

in conscience is to submit to the penalty, if levied. . . . [A]nd his conscience will be clear, whichever side of the 

alternative he thinks proper to embrace.” Cooley’s Blackstone, Vol. I (4th ed.), pp. *54, *58. Of this, J.W.C. Turner 

says: “Some of the weak points in this doctrine were detected by an early editor of Blackstone, and in modern times 

it is generally regarded as quite discredited.” The Modern Approach to Criminal Law 221. And cf. United States v. 

Balint, 258 U. S. 250. 
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1. It is something less than accurate to imply that, in any sense relevant to this issue this phrase 

has been “part of the immigration laws for more than sixty years.” 

 

But, in any event, venerability of a vague phrase may be an argument for its validity when the 

passing years have, by administration practice or judicial construction, served to make it clear as 

a word of legal art. To be sure, the phrase in its present context has been on the statute books since 

1917. It has never before been in issue before this Court. Reliance today on United States ex rel. 

Volpe v. Smith, 289 U. S. 422, is unwarranted. There, the Court assumed without analysis or 

discussion a proposition not seriously relied on. There have, however, been something like fifty 

cases in lower courts which applied this phrase. No one can read this body of opinions and feel 

that its application represents a satisfying, rational process. If any consistent pattern of application 

or consensus of meaning could be distilled from judicial decision, neither the Government nor the 

Court spells it out. Irrationality is inherent in the task of translating the religious and ethical 

connotations of the phrase into legal decisions. The lower court cases seem to rest, as we feel this 

Court’s decision does, upon the moral reactions of particular judges to particular offenses. What 

is striking about the opinions in these “moral turpitude” cases is the wearisome repetition of cliches 

attempting to define “moral turpitude,” usually a quotation from Bouvier. But the guiding line 

seems to have no relation to the result reached. The chief impression from the cases is the caprice 

of the judgments. How many aliens have been deported who would not have been had some other 

judge heard their cases, and vice versa, we may only guess. That is not government by law. 

 

2. The use of the phrase by state courts for various civil proceedings affords no teaching for federal 

courts. The Federal Government has no common law crimes, and the judges are not permitted to 

define crimes by decision, for they rest solely in statute. Nor are we persuaded that the state courts 

have been able to divest the phrase of its inherent ambiguities and vagueness. 

 

3. The Court concludes that fraud is “a contaminating component in any crime,” and imports 

“moral turpitude.” The fraud involved here is nonpayment of a tax. The alien possessed and 

apparently trafficked in liquor without paying the Government its tax. That, of course, is a fraud 

on the revenues. But those who deplore the traffic regard it as much an exhibition of moral 

turpitude for the Government to share its revenues as for respondents to withhold them. Those 

others who enjoy the traffic are not notable for scruples as to whether liquor has a law-abiding 

pedigree. So far as this offense is concerned with whiskey, it is not particularly un-American, and 

we see no reason to strain to make the penalty for the same act so much more severe in the case of 

an alien “bootlegger” than it is in the case of a native “moonshiner.” I have never discovered that 

disregard of the Nation’s liquor taxes excluded a citizen from our best society, and I see no reason 

why it should banish an alien from our worst. 

 

But it is said he has cheated the revenues, and the total is computed in high figures. If “moral 

turpitude” depends on the amount involved, respondent is probably entitled to a place in its higher 

brackets. Whether, by popular test, the magnitude of the fraud would be an extenuating or an 

aggravating circumstance we do not know. We would suppose the basic morality of a fraud on the 

revenues would be the same for petty as for great cheats. But we are not aware of any keen 

sentiment of revulsion against one who is a little niggardly on a customs declaration or who evades 

a sales tax, a local cigarette tax, or fails to keep his account square with a parking meter. But 

perhaps what shocks is not the offense so much as a conviction. 
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We should not forget that criminality is one thing—a matter of law—and that morality, ethics, and 

religious teachings are another. Their relations have puzzled the best of men. Assassination, for 

example, whose criminality no one doubts, has been the subject of serious debate as to its morality. 

This does not make crime less criminal, but it shows on what treacherous grounds we tread when 

we undertake to translate ethical concepts into legal ones, case by case. We usually end up by 

condemning all that we personally disapprove and for no better reason than that we disapprove it. 

In fact, what better reason is there? Uniformity and equal protection of the law can come only from 

a statutory definition of fairly stable and confined bounds. 

 

A different question might be before us had Congress indicated that the determination by the Board 

of Immigration Appeals that a crime involves “moral turpitude” should be given the weight usually 

attributed to administrative determinations. But that is not the case, nor have the courts so 

interpreted the statute. In the fifty-odd cases examined, no weight was attached to the decision of 

that question by the Board, the court in each case making its own independent analysis and 

conclusion. Apparently, Congress expected the courts to determine the various crimes includable 

in this vague phrase. We think that not a judicial function.  

 

A resident alien is entitled to due process of law. We have said that deportation is equivalent to 

banishment or exile. Deportation proceedings technically are not criminal, but, practically, they 

are, for they extend the criminal process of sentencing to include on the same convictions an 

additional punishment of deportation. If respondent were a citizen, his aggregate sentences of three 

years and a day would have been served long since, and his punishment ended. But, because of his 

alienage, he is about to begin a life sentence of exile from what has become home, of separation 

from his established means of livelihood for himself and his family of American citizens. This is 

a savage penalty, and we believe due process of law requires standards for imposing it as definite 

and certain as those for conviction of crime. 

 

Strangely enough, the Court does not even pay the tribute of a citation to its recent decision in 

Musser v. Utah, 333 U. S. 95, where a majority joined in vacating and remanding a decision which 

had sustained convictions under a Utah statute which made criminal a conspiracy “to commit acts 

injurious to public morals.” We said of that statute: “Standing by itself, it would seem to be warrant 

for conviction for agreement to do almost any act which a judge and jury might find at the moment 

contrary to his or its notions of what was good for health, morals, trade, commerce, justice or 

order.” 333 U.S. at 333 U. S. 97. For my part, I am unable to rationalize why “acts injurious to 

public morals” is vague if “moral turpitude” is not. And on remand, the Supreme Court of Utah 

said: “We are . . . unable to place a construction on these words which limits their meaning beyond 

their general meaning.” State v. Musser, 223 P.2d 193, 194 (1950). 

 

In Winters v. New York, 333 U. S. 507, the Court directly struck down for indefiniteness a statute 

sixty years on the statute books of New York and indirectly like statutes long on the books of half 

the States of the Union. The New York statute made a person guilty of a misdemeanor who in any 

way distributes “any book, pamphlet, magazine, newspaper or other printed paper devoted to the 

publication, and principally made up of criminal news, police reports, or accounts of criminal 

deeds, or pictures, or stories of deeds of bloodshed, lust or crime. . . .” 333 U.S. at 333 U. S. 508. 

That statute was certainly no more vague than the one before us now, and had not caused even a 

fraction of the judicial conflict that “moral turpitude” has. 
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In Winters v. New York, supra, the Court rested heavily on Connally v. General Construction Co., 

269 U. S. 385, in which this Court found unconstitutional indefiniteness in a statute calling for 

“the current rate of per diem wages in the locality” where contractors were doing government 

work. (The sanction of the statute was a relatively small money fine, or a maximum of six months, 

though, of course, a corporate violator could only be subjected to the fine.) The test by which 

vagueness was to be determined according to the Connally case was that legislation uses terms “so 

vague that men of common intelligence must necessarily guess at its meaning and differ as to its 

application. . . .” 269 U.S. at 269 U. S. 391. It would seem to be difficult to find a more striking 

instance than we have here of such a phrase since it requires even judges to guess and permits them 

to differ. 

 

We do not disagree with a policy of extreme reluctance to adjudge a congressional Act 

unconstitutional. But we do not here question the power of Congress to define deportable conduct. 

We only question the power of administrative officers and courts to decree deportation until 

Congress has given an intelligible definition of deportable conduct. 
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Sessions v. Dimaya, 138 S.Ct. 1204 (2018) 
 

Syllabus 

 

The Immigration and Nationality Act (INA) virtually guarantees that any alien convicted 

of an “aggravated felony” after entering the United States will be deported. See 8 U.S.C. 

§§1227(a)(2)(A)(iii), 1229b(a)(3), (b)(1)(C). An aggravated felony includes “a crime of 

violence (as defined in [18 U.S.C. §16] . . . ) for which the term of imprisonment [is] at 

least one year.” §1101(a)(43)(f). Section 16’s definition of a crime of violence is divided 

into two clauses—often referred to as the elements clause, §16(a), and the residual clause, 

§16(b). The residual clause, the provision at issue here, defines a “crime of violence” as 

“any other offense that is a felony and that, by its nature, involves a substantial risk that 

physical force against the person or property of another may be used in the course of 

committing the offense.” To decide whether a person’s conviction falls within the scope of 

that clause, courts apply the categorical approach. This approach has courts ask not whether 

“the particular facts” underlying a conviction created a substantial risk, Leocal v. Ashcroft, 

543 U.S. 1, 7 , nor whether the statutory elements of a crime require the creation of such a 

risk in each and every case, but whether “the ordinary case” of an offense poses the 

requisite risk, James v. United States, 550 U.S. 192, 208. 

  

Respondent James Dimaya is a lawful permanent resident of the United States with two 

convictions for first-degree burglary under California law. After his second offense, the 

Government sought to deport him as an aggravated felon. An Immigration Judge and the 

Board of Immigration Appeals held that California first-degree burglary is a “crime of 

violence” under §16(b). While Dimaya’s appeal was pending in the Ninth Circuit, this 

Court held that a similar residual clause in the Armed Career Criminal Act (ACCA)—

defining “violent felony” as any felony that “otherwise involves conduct that presents a 

serious potential risk of physical injury to another,” 18 U.S.C. §924(e)(2)(B)—was 

unconstitutionally “void for vagueness” under the Fifth Amendment’s Due Process Clause. 

Johnson v. United States, 576 U.S. ___, ___. Relying on Johnson, the Ninth Circuit held 

that §16(b), as incorporated into the INA, was also unconstitutionally vague. 

 

Held: The judgment is affirmed. 

 

803 F. 3d 1110, affirmed. 

 

JUSTICE KAGAN delivered the opinion of the Court with respect to Parts I, III, IV–B, 

and V, concluding that §16’s residual clause is unconstitutionally vague.  

 

(a) A straightforward application of Johnson effectively resolves this case. Section 16(b) 

has the same two features as ACCA’s residual clause—an ordinary-case requirement and 

an ill-defined risk threshold—combined in the same constitutionally problematic way. To 

begin, ACCA’s residual clause created “grave uncertainty about how to estimate the risk 

posed by a crime” because it “tie[d] the judicial assessment of risk” to a speculative 

hypothesis about the crime’s “ordinary case,” but provided no guidance on how to figure 

out what that ordinary case was. 576 U.S., at ___. Compounding that uncertainty, ACCA’s 
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residual clause layered an imprecise “serious potential risk” standard on top of the requisite 

“ordinary case” inquiry. The combination of “indeterminacy about how to measure the risk 

posed by a crime [and] indeterminacy about how much risk it takes for the crime to qualify 

as a violent felony,” id., at ___, resulted in “more unpredictability and arbitrariness than 

the Due Process Clause tolerates,” id., at ___. Section 16(b) suffers from those same two 

flaws. Like ACCA’s residual clause, §16(b) calls for a court to identify a crime’s “ordinary 

case” in order to measure the crime’s risk but “offers no reliable way” to discern what the 

ordinary version of any offense looks like. Id., at ___. And its “substantial risk” threshold 

is no more determinate than ACCA’s “serious potential risk” standard. Thus, the same 

“[t]wo features” that “conspire[d] to make” ACCA’s residual clause unconstitutionally 

vague also exist in §16(b), with the same result. Id., at ___. 
 

(b) The Government identifies three textual discrepancies between ACCA’s residual clause 

and §16(b) that it claims make §16(b) easier to apply and thus cure the constitutional 

infirmity. None, however, relates to the pair of features that Johnson found to produce 

impermissible vagueness or otherwise makes the statutory inquiry more determinate.  

 

(1) First, the Government argues that §16(b)’s express requirement (absent from ACCA) 

that the risk arise from acts taken “in the course of committing the offense,” serves as a 

“temporal restriction”—in other words, a court applying §16(b) may not “consider risks 

arising after” the offense’s commission is over. Brief for Petitioner 31. But this is not a 

meaningful limitation: In the ordinary case of any offense, the riskiness of a crime arises 

from events occurring during its commission, not events occurring later. So with or without 

the temporal language, a court applying the ordinary case approach, whether in §16’s or 

ACCA’s residual clause, would do the same thing—ask what usually happens when a 

crime is committed. The phrase “in the course of” makes no difference as to either outcome 

or clarity and cannot cure the statutory indeterminacy Johnson described. 

 

Second, the Government says that the §16(b) inquiry, which focuses on the risk of 

“physical force,” “trains solely” on the conduct typically involved in a crime. Brief for 

Petitioner 36. In contrast, ACCA’s residual clause asked about the risk of “physical injury,” 

requiring a second inquiry into a speculative “chain of causation that could possibly result 

in a victim’s injury.” Ibid. However, this Court has made clear that “physical force” means 

“force capable of causing physical pain or injury.” Johnson v. United States, 559 U.S. 133, 

140 . So under §16(b) too, a court must not only identify the conduct typically involved in 

a crime, but also gauge its potential consequences. Thus, the force/injury distinction does 

not clarify a court’s analysis of whether a crime qualifies as violent. 

 

Third, the Government notes that §16(b) avoids the vagueness of ACCA’s residual clause 

because it is not preceded by a “confusing list of exemplar crimes.” Brief for Petitioner 38. 

Those enumerated crimes were in fact too varied to assist this Court in giving ACCA’s 

residual clause meaning. But to say that they failed to resolve the clause’s vagueness is 

hardly to say they caused the problem.  

 

(2) The Government also relies on judicial experience with §16(b), arguing that because it 

has divided lower courts less often and resulted in only one certiorari grant, it must be 
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clearer than its ACCA counterpart. But in fact, a host of issues respecting §16(b)’s 

application to specific crimes divide the federal appellate courts. And while this Court has 

only heard oral arguments in two §16(b) cases, this Court vacated the judgments in a 

number of other §16(b) cases, remanding them for further consideration in light of ACCA 

decisions.  

 

JUSTICE KAGAN, joined by JUSTICE GINSBURG, JUSTICE BREYER, and JUSTICE 

SOTOMAYOR, concluded in Parts II and IV–A: 

 

(a) The Government argues that a more permissive form of the void-for-vagueness doctrine 

applies than the one Johnson employed because the removal of an alien is a civil matter 

rather than a criminal case. This Court’s precedent forecloses that argument. In Jordan v. 

De George, 341 U.S. 223 , the Court considered what vagueness standard applied in 

removal cases and concluded that, “in view of the grave nature of deportation,” the most 

exacting vagueness standard must apply. Id., at 231. Nothing in the ensuing years calls that 

reasoning into question. This Court has reiterated that deportation is “a particularly severe 

penalty,” which may be of greater concern to a convicted alien than “any potential jail 

sentence.” Jae Lee v. United States, 582 U.S. ___, ___... 
 

(b) Section 16(b) demands a categorical, ordinary-case approach. For reasons expressed in 

Johnson, that approach cannot be abandoned in favor of a conduct-based approach, which 

asks about the specific way in which a defendant committed a crime. To begin, the 

Government once again “has not asked [the Court] to abandon the categorical approach in 

residual-clause cases,” suggesting the fact-based approach is an untenable interpretation of 

§16(b). 576 U.S., at ___. Moreover, a fact-based approach would generate constitutional 

questions. In any event, §16(b)’s text demands a categorical approach. This Court’s 

decisions have consistently understood language in the residual clauses of both ACCA and 

§16 to refer to “the statute of conviction, not to the facts of each defendant’s conduct.” 

Taylor v. United States, 495 U.S. 575, 601. And the words “by its nature” in §16(b) even 

more clearly compel an inquiry into an offense’s normal and characteristic quality—that 

is, what the offense ordinarily entails. Finally, given the daunting difficulties of accurately 

“reconstruct[ing],” often many years later, “the conduct underlying [a] conviction,” the 

conduct-based approach’s “utter impracticability”—and associated inequities—is as great 

in §16(b) as in ACCA. Johnson, 576 U.S., at ___. 

 

Justice Gorsuch, agreeing that the Immigration and Nationality Act provision at hand is 

unconstitutionally vague for the reasons identified in Johnson v. United States, 576 U.S. 

___, concluded that the void for vagueness doctrine, at least properly conceived, serves as 

a faithful expression of ancient due process and separation of powers principles the Framers 

recognized as vital to ordered liberty under the Constitution. The Government’s argument 

that a less-than-fair-notice standard should apply where (as here) a person faces only civil, 

not criminal, consequences from a statute’s operation is unavailing. In the criminal context, 

the law generally must afford “ordinary people . . . fair notice of the conduct it punishes,” 

id., at ___, and it is hard to see how the Due Process Clause might often require any less 

than that in the civil context. Nor is there any good reason to single out civil deportation 

for assessment under the fair notice standard because of the special gravity of its penalty 
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when so many civil laws impose so many similarly severe sanctions. Alternative 

approaches that do not concede the propriety of the categorical ordinary case analysis are 

more properly addressed in another case, involving either the Immigration and Nationality 

Act or another statute, where the parties have a chance to be heard. 

 

JUSTICE KAGAN announced the judgment of the Court and delivered the opinion of the Court 

with respect to Parts I, III, IV–B, and V, and an opinion with respect to Parts II and IV–A, in which 

JUSTICE GINSBURG, JUSTICE BREYER, and JUSTICE SOTOMAYOR join. 

 

Three Terms ago, in Johnson v. United States, this Court held that part of a federal law’s definition 

of “violent felony” was impermissibly vague. See 576 U.S. ___ (2015). The question in this case 

is whether a similarly worded clause in a statute’s definition of “crime of violence” suffers from 

the same constitutional defect. Adhering to our analysis in Johnson, we hold that it does. 

 

I 

 

The Immigration and Nationality Act (INA) renders deportable any alien convicted of an 

“aggravated felony” after entering the United States. 8 U.S.C. §1227(a)(2)(A)(iii). Such an alien 

is also ineligible for cancellation of removal, a form of discretionary relief allowing some 

deportable aliens to remain in the country. See §§1229b(a)(3), (b)(1)(C). Accordingly, removal is 

a virtual certainty for an alien found to have an aggravated felony conviction, no matter how long 

he has previously resided here. 

 

The INA defines “aggravated felony” by listing numerous offenses and types of offenses, often 

with cross-references to federal criminal statutes. §1101(a)(43); see Luna Torres v. Lynch, 578 

U.S. ___, ___ (2016) (slip op., at 2). According to one item on that long list, an aggravated felony 

includes “a crime of violence (as defined in section 16 of title 18 . . . ) for which the term of 

imprisonment [is] at least one year.” §1101(a)(43)(F). The specified statute, 18 U.S.C. §16, 

provides the federal criminal code’s definition of “crime of violence.” Its two parts, often known 

as the elements clause and the residual clause, cover: 

 

“(a) an offense that has as an element the use, attempted use, or threatened use of physical force 

against the person or property of another, or 

 

“(b) any other offense that is a felony and that, by its nature, involves a substantial risk that 

physical force against the person or property of another may be used in the course of committing 

the offense.” 

 

Section 16(b), the residual clause, is the part of the statute at issue in this case. 

 

To decide whether a person’s conviction “falls within the ambit” of that clause, courts use a 

distinctive form of what we have called the categorical approach. Leocal v. Ashcroft, 543 U.S. 1, 

7 (2004). The question, we have explained, is not whether “the particular facts” underlying a 

conviction posed the substantial risk that §16(b) demands. Ibid. Neither is the question whether 

the statutory elements of a crime require (or entail) the creation of such a risk in each case that the 

crime covers. The §16(b) inquiry instead turns on the “nature of the offense” generally speaking. 
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Ibid. (referring to §16(b)’s “by its nature” language). More precisely, §16(b) requires a court to 

ask whether “the ordinary case” of an offense poses the requisite risk. James v. United States, 550 

U.S. 192, 208 (2007); see infra, at 7. 

 

In the case before us, Immigration Judges employed that analysis to conclude that respondent 

James Dimaya is deportable as an aggravated felon. A native of the Philippines, Dimaya has 

resided lawfully in the United States since 1992. But he has not always acted lawfully during that 

time. Twice, Dimaya was convicted of first-degree burglary under California law. See Cal. Penal 

Code Ann. §§459, 460(a). Following his second offense, the Government initiated a removal 

proceeding against him. Both an Immigration Judge and the Board of Immigration Appeals held 

that California first-degree burglary is a “crime of violence” under §16(b). “[B]y its nature,” the 

Board reasoned, the offense “carries a substantial risk of the use of force.” App. to Pet. for Cert. 

46a. Dimaya sought review in the Court of Appeals for the Ninth Circuit. 

 

While his appeal was pending, this Court held unconstitutional part of the definition of “violent 

felony” in the Armed Career Criminal Act (ACCA), 18 U.S.C. §924(e). ACCA prescribes a 15-

year mandatory minimum sentence if a person convicted of being a felon in possession of a firearm 

has three prior convictions for a “violent felony.” §924(e)(1). The definition of that statutory term 

goes as follows: 

 

“any crime punishable by imprisonment for a term exceeding one year. . . that— 

 

“(i) has as an element the use, attempted use, or threatened use of physical force against the person 

of another; or 

 

“(ii) is burglary, arson, or extortion, involves use of explosives, or otherwise involves conduct that 

presents a serious potential risk of physical injury to another.” §924(e)(2)(B) (emphasis added). 

 

The italicized portion of that definition (like the similar language of §16(b)) came to be known as 

the statute’s residual clause. In Johnson v. United States, the Court declared that clause “void for 

vagueness” under the Fifth Amendment’s Due Process Clause. 576 U.S., at ___–___ (slip op., at 

13–14). 

 

Relying on Johnson, the Ninth Circuit held that §16(b), as incorporated into the INA, was also 

unconstitutionally vague, and accordingly ruled in Dimaya’s favor. See Dimaya v. Lynch, 803 

F. 3d 1110, 1120 (2015). Two other Circuits reached the same conclusion, but a third distinguished 

ACCA’s residual clause from §16’s. We granted certiorari to resolve the conflict. Lynch v. 

Dimaya, 579 U.S. ___ (2016). 

 

II [Author’s Note: This section was not endorsed by a majority of the Court.] 

 

“The prohibition of vagueness in criminal statutes,” our decision in Johnson explained, is an 

“essential” of due process, required by both “ordinary notions of fair play and the settled rules of 

law.” 576 U.S., at ___ (slip op., at 4) (quoting Connally v. General Constr. Co., 269 U.S. 385, 391 

(1926)). The void-for-vagueness doctrine, as we have called it, guarantees that ordinary people 

have “fair notice” of the conduct a statute proscribes. Papachristou v. Jacksonville, 405 U.S. 156, 
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162 (1972). And the doctrine guards against arbitrary or discriminatory law enforcement by 

insisting that a statute provide standards to govern the actions of police officers, prosecutors, juries, 

and judges. See Kolender v. Lawson, 461 U.S. 352, 357 –358 (1983). In that sense, the doctrine is 

a corollary of the separation of powers—requiring that Congress, rather than the executive or 

judicial branch, define what conduct is sanctionable and what is not. Cf. id., at 358, n. 7 (“[I]f the 

legislature could set a net large enough to catch all possible offenders, and leave it to the courts to 

step inside and say who could be rightfully detained, [it would] substitute the judicial for the 

legislative department” (internal quotation marks omitted)). 

 

The Government argues that a less searching form of the void-for-vagueness doctrine applies here 

than in Johnson because this is not a criminal case. See Brief for Petitioner 13–15. As the 

Government notes, this Court has stated that “[t]he degree of vagueness that the Constitution 

[allows] depends in part on the nature of the enactment”: In particular, the Court has “expressed 

greater tolerance of enactments with civil rather than criminal penalties because the consequences 

of imprecision are qualitatively less severe.” Hoffman Estates v. Flipside, Hoffman Estates, Inc., 

455 U.S. 489, 498 –499 (1982). The removal of an alien is a civil matter. See Arizona v. United 

States, 567 U.S. 387, 396 (2012). Hence, the Government claims, the need for clarity is not so 

strong; even a law too vague to support a conviction or sentence may be good enough to sustain a 

deportation order. See Brief for Petitioner 25–26. 

 

But this Court’s precedent forecloses that argument, because we long ago held that the most 

exacting vagueness standard should apply in removal cases. In Jordan v. De George, we 

considered whether a provision of immigration law making an alien deportable if convicted of a 

“crime involving moral turpitude” was “sufficiently definite.” 341 U.S. 223, 229 (1951). That 

provision, we noted, “is not a criminal statute” (as §16(b) actually is). Id., at 231; supra, at 1–2. 

Still, we chose to test (and ultimately uphold) it “under the established criteria of the ‘void for 

vagueness’ doctrine” applicable to criminal laws. 341 U.S., at 231. That approach was demanded, 

we explained, “in view of the grave nature of deportation,” ibid.—a “drastic measure,” often 

amounting to lifelong “banishment or exile,” ibid. (quoting Fong Haw Tan v. Phelan, 333 U.S. 6, 

10 (1948)). 

 

Nothing in the ensuing years calls that reasoning into question. To the contrary, this Court has 

reiterated that deportation is “a particularly severe penalty,” which may be of greater concern to a 

convicted alien than “any potential jail sentence.” Jae Lee v. United States, 582 U.S. ___, ___ 

(2017) (slip op., at 11) (quoting Padilla v. Kentucky, 559 U.S. 356, 365, 368 (2010)). And we have 

observed that as federal immigration law increasingly hinged deportation orders on prior 

convictions, removal proceedings became ever more “intimately related to the criminal process.” 

Chaidez v. United States, 568 U.S. 342, 352 (2013) (quoting Padilla, 559 U.S., at 365). What 

follows, as Jordan recognized, is the use of the same standard in the two settings. 

 

For that reason, the Government cannot take refuge in a more permissive form of the void-for-

vagueness doctrine than the one Johnson employed. To salvage §16’s residual clause, even for use 

in immigration hearings, the Government must instead persuade us that it is materially clearer than 

its now-invalidated ACCA counterpart. That is the issue we next address, as guided by Johnson’s 

analysis. 
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III 

 

Johnson is a straightforward decision, with equally straightforward application here. Its principal 

section begins as follows: “Two features of [ACCA’s] residual clause conspire to make it 

unconstitutionally vague.” 576 U.S., at ___ (slip op., at 5). The opinion then identifies each of 

those features and explains how their joinder produced “hopeless indeterminacy,” inconsistent 

with due process. Id., at ___ (slip op., at 7). And with that reasoning, Johnson effectively resolved 

the case now before us. For §16’s residual clause has the same two features as ACCA’s, combined 

in the same constitutionally problematic way. Consider those two, just as Johnson described them: 

 

“In the first place,” Johnson explained, ACCA’s residual clause created “grave uncertainty about 

how to estimate the risk posed by a crime” because it “tie[d] the judicial assessment of risk” to a 

hypothesis about the crime’s “ordinary case.” Id., at ___ (slip op., at 5). Under the clause, a court 

focused on neither the “real-world facts” nor the bare “statutory elements” of an offense. Ibid. 

Instead, a court was supposed to “imagine” an “idealized ordinary case of the crime”—or 

otherwise put, the court had to identify the “kind of conduct the ‘ordinary case’ of a crime 

involves.” Ibid. But how, Johnson asked, should a court figure that out? By using a “statistical 

analysis of the state reporter? A survey? Expert evidence? Google? Gut instinct?” Ibid. (internal 

quotation marks omitted). ACCA provided no guidance, rendering judicial accounts of the 

“ordinary case” wholly “speculative.” Ibid. Johnson gave as its prime example the crime of 

attempted burglary. One judge, contemplating the “ordinary case,” would imagine the “violent 

encounter” apt to ensue when a “would-be burglar [was] spotted by a police officer [or] private 

security guard.” Id., at ___–___ (slip op., at 5–6). Another judge would conclude that “any 

confrontation” was more “likely to consist of [an observer’s] yelling ‘Who’s there?’. . . and the 

burglar’s running away.” Id., at ___ (slip op., at 6). But how could either judge really know? “The 

residual clause,” Johnson summarized, “offer[ed] no reliable way” to discern what the ordinary 

version of any offense looked like. Ibid. And without that, no one could tell how much risk the 

offense generally posed. 

 

Compounding that first uncertainty, Johnson continued, was a second: ACCA’s residual clause 

left unclear what threshold level of risk made any given crime a “violent felony.” See ibid. The 

Court emphasized that this feature alone would not have violated the void-for-vagueness doctrine: 

Many perfectly constitutional statutes use imprecise terms like “serious potential risk” (as in 

ACCA’s residual clause) or “substantial risk” (as in §16’s). The problem came from layering such 

a standard on top of the requisite “ordinary case” inquiry. As the Court explained: 

 

“[W]e do not doubt the constitutionality of laws that call for the application of a qualitative 

standard such as ‘substantial risk’ to real-world conduct; the law is full of instances where a man’s 

fate depends on his estimating rightly. . . some matter of degree[.] The residual clause, however, 

requires application of the ‘serious potential risk’ standard to an idealized ordinary case of the 

crime. Because the elements necessary to determine the imaginary ideal are uncertain[,] this 

abstract inquiry offers significantly less predictability than one that deals with the actual . . . facts.” 

Id., at ___ (slip op., at 12) (some internal quotation marks, citations, and alterations omitted). 

 

So much less predictability, in fact, that ACCA’s residual clause could not pass constitutional 

muster. As the Court again put the point, in the punch line of its decision: “By combining 
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indeterminacy about how to measure the risk posed by a crime with indeterminacy about how 

much risk it takes for the crime to qualify as a violent felony, the residual clause” violates the 

guarantee of due process. Id., at ___ (slip op., at 6). 

 

Section 16’s residual clause violates that promise in just the same way. To begin where Johnson 

did, §16(b) also calls for a court to identify a crime’s “ordinary case” in order to measure the 

crime’s risk. The Government explicitly acknowledges that point here. See Brief for Petitioner 11 

(“Section 16(b), like [ACCA’s] residual clause, requires a court to assess the risk posed by the 

ordinary case of a particular offense”). And indeed, the Government’s briefing in Johnson warned 

us about that likeness, observing that §16(b) would be “equally susceptible to [an] objection” that 

focused on the problems of positing a crime’s ordinary case. Supp. Brief for Respondent, O. T. 

2014, No. 13–7120, pp. 22–23. Nothing in §16(b) helps courts to perform that task, just as nothing 

in ACCA did. We can as well repeat here what we asked in Johnson: How does one go about 

divining the conduct entailed in a crime’s ordinary case? Statistical analyses? Surveys? Experts? 

Google? Gut instinct? See Johnson, 576 U.S., at ___ (slip op., at 5); supra, at 7; post, at 16–17 

(GORSUCH, J., concurring in part and concurring in judgment). And we can as well reiterate 

Johnson’s example: In the ordinary case of attempted burglary, is the would-be culprit spotted and 

confronted, or scared off by a yell? See post, at 16 (opinion of GORSUCH, J.) (offering other 

knotty examples). Once again, the questions have no good answers; the “ordinary case” remains, 

as Johnson described it, an excessively “speculative,” essentially inscrutable thing. 576 U.S., at 

___ (slip op., at 5); accord post, at 27 (THOMAS, J., dissenting). 

 

And §16(b) also possesses the second fatal feature of ACCA’s residual clause: uncertainty about 

the level of risk that makes a crime “violent.” In ACCA, that threshold was “serious potential risk”; 

in §16(b), it is “substantial risk.” See supra, at 2, 4. But the Government does not argue that the 

latter formulation is any more determinate than the former, and for good reason. As The Chief 

Justice’s valiant attempt to do so shows, that would be slicing the baloney mighty thin. See post, 

at 5–6 (dissenting opinion). And indeed, Johnson as much as equated the two phrases: Return to 

the block quote above, and note how Johnson—as though anticipating this case—refers to them 

interchangeably, as alike examples of imprecise “qualitative standard[s].” See supra, at 8; 576 

U.S., at ___ (slip op., at 12). Once again, the point is not that such a non-numeric standard is alone 

problematic: In Johnson’s words, “we do not doubt” the constitutionality of applying §16(b)’s 

“substantial risk [standard] to real-world conduct.” Id., at ___ (slip op., at 12) (internal quotation 

marks omitted). The difficulty comes, in §16’s residual clause just as in ACCA’s, from applying 

such a standard to “a judge-imagined abstraction”—i.e., “an idealized ordinary case of the crime.” 

Id., at ___, ___ (slip op., at 6, 12). It is then that the standard ceases to work in a way consistent 

with due process. 

 

In sum, §16(b) has the same “[t]wo features” that “conspire[d] to make [ACCA’s residual clause] 

unconstitutionally vague.” Id., at ___ (slip op., at 5). It too “requires a court to picture the kind of 

conduct that the crime involves in ‘the ordinary case,’ and to judge whether that abstraction 

presents” some not-well-specified-yet-sufficiently-large degree of risk. Id., at ___ (slip op., at 4). 

The result is that §16(b) produces, just as ACCA’s residual clause did, “more unpredictability and 

arbitrariness than the Due Process Clause tolerates.” Id., at ___ (slip op., at 6). 
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IV 

 

The Government and dissents offer two fundamentally different accounts of how §16(b) can 

escape unscathed from our decision in Johnson. JUSTICE THOMAS accepts that the ordinary-

case inquiry makes §16(b) “impossible to apply.” Post, at 27. His solution is to overthrow our 

historic understanding of the statute: We should now read §16(b), he says, to ask about the risk 

posed by a particular defendant’s particular conduct. In contrast, the Government, joined by THE 

CHIEF JUSTICE, accepts that §16(b), as long interpreted, demands a categorical approach, rather 

than a case-specific one. They argue only that “distinctive textual features” of §16’s residual clause 

make applying it “more predictable” than its ACCA counter- part. Brief for Petitioner 28, 29. We 

disagree with both arguments. 

 

A [Author’s Note: This section was not endorsed by a majority of the Court.] 

 

The essentials of JUSTICE THOMAS’s position go as follows. Section 16(b), he says, cannot have 

one meaning, but could have one of two others. See post, at 27. The provision cannot demand an 

inquiry merely into the elements of a crime, because that is the province of §16(a). See supra, at 2 

(setting out §16(a)’s text). But that still leaves a pair of options: the categorical, ordinary-case 

approach and the “underlying-conduct approach,” which asks about the specific way in which a 

defendant committed a crime. Post, at 25. According to Justice Thomas, each option is textually 

viable (although he gives a slight nod to the latter based on §16(b)’s use of the word “involves”). 

See post, at 24–26. What tips the scales is that only one—the conduct approach—is at all 

“workable.” Post, at 27. The difficulties of the ordinary-case inquiry, Justice Thomas rightly 

observes, underlie this Court’s view that §16(b) is too vague. So abandon that inquiry, Justice 

Thomas urges. After all, he reasons, it is the Court’s “plain duty,” under the constitutional 

avoidance canon, to adopt any reasonable construction of a statute that escapes constitutional 

problems. Post, at 28–29 (quoting United States ex rel. Attorney General v. Delaware & Hudson 

Co., 213 U.S. 366, 407 (1909)). 

 

For anyone who has read Johnson, that argument will ring a bell. The dissent there issued the same 

invitation, based on much the same reasoning, to jettison the categorical approach in residual-

clause cases. 576 U.S., at ___–___ (slip op., at 9–13) (opinion of Alito, J.). The Court declined to 

do so. It first noted that the Government had not asked us to switch to a fact-based inquiry. It then 

observed that the Court “had good reasons” for originally adopting the categorical approach, based 

partly on ACCA’s text (which, by the way, uses the word “involves” identically) and partly on the 

“utter impracticability” of the alternative. Id., at ___ (slip op., at 13) (majority opinion). “The only 

plausible interpretation” of ACCA’s residual clause, we concluded, “requires use of the categorical 

approach”—even if that approach could not in the end satisfy constitutional standards. Ibid. 

(internal quotation marks and alteration omitted). 

 

The same is true here—except more so. To begin where Johnson did, the Government once again 

“has not asked us to abandon the categorical approach in residual-clause cases.” Ibid. To the 

contrary, and as already noted, the Government has conceded at every step the correctness of that 

statutory construction. See supra, at 9. And this time, the Government’s decision is even more 

noteworthy than before—precisely because the Johnson dissent laid out the opposite view, 

presenting it in prepackaged form for the Government to take off the shelf and use in the §16(b) 
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context. Of course, we are not foreclosed from going down Justice Thomas’s path just because the 

Government has not done so. But we find it significant that the Government cannot bring itself to 

say that the fact-based approach Justice Thomas proposes is a tenable interpretation of §16’s 

residual clause. 

 

Perhaps one reason for the Government’s reluctance is that such an approach would generate its 

own constitutional questions. As Justice Thomas relates, post, at 22, 28, this Court adopted the 

categorical approach in part to “avoid[ ] the Sixth Amendment concerns that would arise from 

sentencing courts’ making findings of fact that properly belong to juries.” Descamps v. United 

States, 570 U.S. 254, 267 (2013). JUSTICE THOMAS thinks that issue need not detain us here 

because “the right of trial by jury ha[s] no application in a removal proceeding.” Post, at 28 

(internal quotation marks omitted). But although this particular case involves removal, §16(b) is a 

criminal statute, with criminal sentencing consequences. See supra, at 2. And this Court has held 

(it could hardly have done otherwise) that “we must interpret the statute consistently, whether we 

encounter its application in a criminal or noncriminal context.” Leocal, 543 U.S., at 12, n. 8. So 

JUSTICE THOMAS’s suggestion would merely ping-pong us from one constitutional issue to 

another. And that means the avoidance canon cannot serve, as he would like, as the interpretive tie 

breaker. 

 

In any event, §16(b)’s text creates no draw: Best read, it demands a categorical approach. Our 

decisions have consistently understood language in the residual clauses of both ACCA and §16 to 

refer to “the statute of conviction, not to the facts of each defendant’s conduct.” Taylor v. United 

States, 495 U.S. 575, 601 (1990); see Leocal, 543 U.S., at 7 (Section 16 “directs our focus to the 

‘offense’ of conviction. . . rather than to the particular facts”). Simple references to a “conviction,” 

“felony,” or “offense,” we have stated, are “read naturally” to denote the “crime as generally 

committed.” Nijhawan v. Holder, 557 U.S. 29, 34 (2009); see Leocal, 543 U.S., at 7; Johnson, 576 

U.S., at ___ (slip op., at 13). And the words “by its nature” in §16(b) make that meaning all the 

clearer. The statute, recall, directs courts to consider whether an offense, by its nature, poses the 

requisite risk of force. An offense’s “nature” means its “normal and characteristic quality.” 

Webster’s Third New International Dictionary 1507 (2002). So §16(b) tells courts to figure out 

what an offense normally—or, as we have repeatedly said, “ordinarily”—entails, not what 

happened to occur on one occasion. And the same conclusion follows if we pay attention to 

language that is missing from §16(b). As we have observed in the ACCA context, the absence of 

terms alluding to a crime’s circumstances, or its commission, makes a fact-based interpretation an 

uncomfortable fit. See Descamps, 570 U.S., at 267. If Congress had wanted judges to look into a 

felon’s actual conduct, “it presumably would have said so; other statutes, in other contexts, speak 

in just that way.” Id., at 267–268. The upshot of all this textual evidence is that §16’s residual 

clause—like ACCA’s, except still more plainly—has no “plausible” fact-based reading. Johnson, 

576 U.S., at ___ (slip op., at 13). 

 

And finally, the “utter impracticability”—and associated inequities—of such an interpretation is 

as great in the one statute as in the other. Ibid. This Court has often described the daunting 

difficulties of accurately “reconstruct[ing],” often many years later, “the conduct underlying [a] 

conviction.” Ibid.; Descamps, 570 U.S., at 270; Taylor, 495 U.S., at 601–602. According to 

JUSTICE THOMASs, we need not worry here because immigration judges have some special 

factfinding talent, or at least experience, that would mitigate the risk of error attaching to that 
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endeavor in federal courts. See post, at 30. But we cannot see putting so much weight on the 

superior factfinding prowess of (notoriously overburdened) immigration judges. And as we have 

said before, §16(b) is a criminal statute with applications outside the immigration context. See 

supra, at 2, 13. Once again, then, we have no ground for discovering a novel interpretation of 

§16(b) that would remove us from the dictates of Johnson. 

 

B 

 

Agreeing that is so, the Government (joined by THE CHIEF JUSTICE) takes a narrower path to 

the same desired result. It points to three textual discrepancies between ACCA’s residual clause 

and §16(b), and argues that they make §16(b) significantly easier to apply. But each turns out to 

be the proverbial distinction without a difference. None relates to the pair of features—the 

ordinary-case inquiry and a hazy risk threshold—that Johnson found to produce impermissible 

vagueness. And none otherwise affects the determinacy of the statutory inquiry into whether a 

prior conviction is for a violent crime. That is why, contrary to the Government’s final argument, 

the experience of applying both statutes has generated confusion and division among lower courts. 

 

1 

 

The Government first—and foremost—relies on §16(b)’s express requirement (absent from 

ACCA) that the risk arise from acts taken “in the course of committing the offense.” Brief for 

Petitioner 31. (THE CHIEF JUSTICE’s dissent echoes much of this argument. See post, at 6–7.) 

Because of that “temporal restriction,” a court applying §16(b) may not “consider risks arising 

after” the offense’s commission is over. Ibid. In the Government’s view, §16(b)’s text thereby 

demands a “significantly more focused inquiry” than did ACCA’s residual clause. Id., at 32. 

 

To assess that claim, start with the meaning of §16(b)’s “in the course of” language. That phrase, 

understood in the normal way, includes the conduct occurring throughout a crime’s commission—

not just the conduct sufficient to satisfy the offense’s formal elements. The Government agrees 

with that construction, explaining that the words “in the course of” sweep in everything that 

happens while a crime continues. See Tr. of Oral Arg. 57–58 (Oct. 2, 2017) (illustrating that idea 

with reference to conspiracy, burglary, kidnapping, and escape from prison). So, for example, 

conspiracy may be a crime of violence under §16(b) because of the risk of force while the 

conspiracy is ongoing (i.e., “in the course of” the conspiracy); it is irrelevant that conspiracy’s 

elements are met as soon as the participants have made an agreement. See ibid.; United States v. 

Doe, 49 F. 3d 859, 866 (CA2 1995). Similarly, and closer to home, burglary may be a crime of 

violence under §16(b) because of the prospects of an encounter while the burglar remains in a 

building (i.e., “in the course of” the burglary); it does not matter that the elements of the crime are 

met at the precise moment of his entry. See Tr. of Oral Arg. 57–58 (Oct. 2, 2017); James, 550 

U.S., at 203. In other words, a court applying §16(b) gets to consider everything that is likely to 

take place for as long as a crime is being committed. 

 

Because that is so, §16(b)’s “in the course of” language does little to narrow or focus the statutory 

inquiry. All that the phrase excludes is a court’s ability to consider the risk that force will be used 

after the crime has entirely concluded—so, for example, after the conspiracy has dissolved or the 

burglar has left the building. We can construct law-school-type hypotheticals fitting that fact 
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pattern—say, a burglar who constructs a booby trap that later knocks out the homeowner. But such 

imaginative forays cannot realistically affect a court’s view of the ordinary case of a crime, which 

is all that matters under the statute. See supra, at 2–3, 7. In the ordinary case, the riskiness of a 

crime arises from events occurring during its commission, not events occurring later. So with or 

without §16(b)’s explicit temporal language, a court applying the section would do the same 

thing—ask what usually happens when a crime goes down. 

 

And that is just what courts did when applying ACCA’s residual clause—and for the same reason. 

True, that clause lacked an express temporal limit. But not a single one of this Court’s ACCA 

decisions turned on conduct that might occur after a crime’s commission; instead, each hinged on 

the risk arising from events that could happen while the crime was ongoing. See, e.g., Sykes v. 

United States, 564 U.S. 1, 10 (2011) (assessing the risks attached to the “confrontations that initiate 

and terminate” vehicle flight, along with “intervening” events); Chambers v. United States, 555 

U.S. 122, 128 (2009) (rejecting the Government’s argument that violent incidents “occur[ring] 

long after” a person unlawfully failed to report to prison rendered that crime a violent felony). Nor 

could those decisions have done otherwise, given the statute’s concern with the ordinary (rather 

than the outlandish) case. Once again, the riskiness of a crime in the ordinary case depends on the 

acts taken during—not after—its commission. Thus, the analyses under ACCA’s residual clause 

and §16(b) coincide. 

 

The upshot is that the phrase “in the course of” makes no difference as to either outcome or clarity. 

Every offense that could have fallen within ACCA’s residual clause might equally fall within 

§16(b). And the difficulty of deciding whether it does so remains just as intractable. Indeed, we 

cannot think of a single federal crime whose treatment becomes more obvious under §16(b) than 

under ACCA because of the words “in the course of.”6 The phrase, then, cannot cure the statutory 

indeterminacy Johnson described. 

 

Second, the Government (and again, The Chief Justice’s dissent, see post, at 6) observes that 

§16(b) focuses on the risk of “physical force” whereas ACCA’s residual clause asked about the 

risk of “physical injury.” The §16(b) inquiry, the Government says, “trains solely” on the conduct 

typically involved in a crime. Brief for Petitioner 36. By contrast, the Government continues, 

ACCA’s residual clause required a second inquiry: After describing the ordinary criminal’s 

                                                           
6 In response to repeated questioning at two oral arguments, the Government proposed one (and only one) such 

crime—but we disagree that §16(b)’s temporal language would aid in its analysis. According to the Government, 

possession of a short-barreled shotgun could count as violent under ACCA but not under §16(b) because shooting the 

gun is “not in the course of committing the crime of possession.” Tr. of Oral Arg. 59–60 (Oct. 2, 2017); see Tr. of 

Oral Arg. 6–7 (Jan. 17, 2017); Brief for Petitioner 32–34. That is just wrong: When a criminal shoots a gun, he does 

so while (“in the course of ”) possessing it (except perhaps in some physics-defying fantasy world). What makes the 

offense difficult to classify as violent is something different: that while some people use the short-barreled shotguns 

they possess to commit murder, others merely store them in a nearby firearms cabinet—and it is hard to settle which 

is the more likely scenario. Compare Johnson, 576 U.S., at ___–___ (slip op., at 19–20) (ALITO, J., dissenting) (“It 

is fanciful to assume that a person who [unlawfully possesses] a notoriously dangerous weapon is unlikely to use that 

weapon in violent ways”), with id., at ___ (slip op., at 4) (THOMAS, J., concurring) (Unlawful possession of a short-

barreled shotgun “takes place in a variety of ways . . . many, perhaps most, of which do not involve likely 

accompanying violence” (internal quotation marks omitted)). But contrary to THE CHIEF JUSTICE’s suggestion, see 

post, at 7–8 (which, again, is tied to his disregard of the ordinary-case inquiry, see supra, at 10, n. 4), that issue must 

be settled no less under §16(b) than under ACCA. 
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conduct, a court had to “speculate about a chain of causation that could possibly result in a victim’s 

injury.” Ibid. The Government’s conclusion is that the §16(b) inquiry is “more specific.” Ibid. 

 

But once more, we struggle to see how that statutory distinction would matter. To begin with, the 

first of the Government’s two steps—defining the conduct in the ordinary case—is almost always 

the difficult part. Once that is accomplished, the assessment of consequences tends to follow as a 

matter of course. So, for example, if a crime is likely enough to lead to a shooting, it will also be 

likely enough to lead to an injury. And still more important, §16(b) involves two steps as well—

and essentially the same ones. In interpreting statutes like §16(b), this Court has made clear that 

“physical force” means “force capable of causing physical pain or injury.” Johnson v. United 

States, 559 U.S. 133, 140 (2010) (defining the term for purposes of deciding what counts as a 

“violent” crime). So under §16(b) too, a court must not only identify the conduct typically involved 

in a crime, but also gauge its potential consequences. Or said a bit differently, evaluating the risk 

of “physical force” itself entails considering the risk of “physical injury.” For those reasons, the 

force/injury distinction is unlikely to affect a court’s analysis of whether a crime qualifies as 

violent. All the same crimes might—or, then again, might not—satisfy both requirements. 

Accordingly, this variance in wording cannot make ACCA’s residual clause vague and §16(b) not. 

 

Third, the Government briefly notes that §16(b), unlike ACCA’s residual clause, is not preceded 

by a “confusing list of exemplar crimes.” Brief for Petitioner 38. (The Chief Justice’s dissent 

reiterates this argument, with some additional references to our caselaw. See post, at 10–12.) Here, 

the Government is referring to the offenses ACCA designated as violent felonies independently of 

the residual clause (i.e., burglary, arson, extortion, and use of explosives). See supra, at 4. 

According to the Government, those crimes provided “contradictory and opaque indications” of 

what non-specified offenses should also count as violent. Brief for Petitioner 38. Because §16(b) 

lacks any such enumerated crimes, the Government concludes, it avoids the vagueness of ACCA’s 

residual clause. 

 

We readily accept a part of that argument. This Court for several years looked to ACCA’s listed 

crimes for help in giving the residual clause meaning. See, e.g., Begay v. United States, 553 U.S. 

137, 142 (2008); James, 550 U.S., at 203. But to no avail. As the Government relates (and Johnson 

explained), the enumerated crimes were themselves too varied to provide such assistance. See 

Brief for Petitioner 38–40; 576 U.S., at ___ (slip op., at 12). Trying to reconcile them with each 

other, and then compare them to whatever unlisted crime was at issue, drove many a judge a little 

batty. And more to the point, the endeavor failed to bring any certainty to the residual clause’s 

application. See Brief for Petitioner 38–40. 

 

But the Government’s conclusion does not follow. To say that ACCA’s listed crimes failed to 

resolve the residual clause’s vagueness is hardly to say they caused the problem. Had they done 

so, Johnson would not have needed to strike down the clause. It could simply have instructed 

courts to give up on trying to interpret the clause by reference to the enumerated offenses. 

(Contrary to THE CHIEF JUSTICE’s suggestion, see post, at 12, discarding an interpretive tool 

once it is found not to actually aid in interpretation hardly “expand[s]” the scope of a statute.) That 

Johnson went so much further—invalidating a statutory provision rather than construing it 

independently of another—demonstrates that the list of crimes was not the culprit. And indeed, 

Johnson explicitly said as much. As described earlier, Johnson found the residual clause’s 
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vagueness to reside in just “two” of its features: the ordinary-case requirement and a fuzzy risk 

standard. See 576 U.S., at ___–___ (slip op., at 5–6); supra, at 7–8. Strip away the enumerated 

crimes—as Congress did in §16(b)—and those dual flaws yet remain. And ditto the textual 

indeterminacy that flows from them. 

 

2 

 

Faced with the two clauses’ linguistic similarity, the Government relies significantly on an 

argument rooted in judicial experience. Our opinion in Johnson, the Government notes, spoke of 

the longstanding “trouble” that this Court and others had in “making sense of [ACCA’s] residual 

clause.” 576 U.S., at ___ (slip op., at 9); see Brief for Petitioner 45. According to the Government, 

§16(b) has not produced “comparable difficulties.” Id., at 46. Lower courts, the Government 

claims, have divided less often about the provision’s meaning, and as a result this Court granted 

certiorari on “only a single Section 16(b) case” before this one. Ibid. “The most likely explanation,” 

the Government concludes, is that “Section 16(b) is clearer” than its ACCA counterpart. Id., at 47. 

 

But in fact, a host of issues respecting §16(b)’s application to specific crimes divide the federal 

appellate courts. Does car burglary qualify as a violent felony under §16(b)? Some courts say yes, 

another says no. What of statutory rape? Once again, the Circuits part ways. How about evading 

arrest? The decisions point in different directions. Residential trespass? The same is true. Those 

examples do not exhaust the current catalogue of Circuit conflicts concerning §16(b)’s application. 

See Brief for National Immigration Project of the National Lawyers Guild et al. as Amici Curiae 

7–18 (citing divided appellate decisions as to the unauthorized use of a vehicle, firearms 

possession, and abduction). And that roster would just expand with time, mainly because, as 

Johnson explained, precious few crimes (of the thousands that fill the statute books) have an 

obvious, non-speculative—and therefore undisputed—”ordinary case.” See 576 U.S., at ___–___ 

(slip op., at 5–6). 

 

Nor does this Court’s prior handling of §16(b) cases support the Government’s argument. To be 

sure, we have heard oral argument in only two cases arising from §16(b) (including this one), as 

compared with five involving ACCA’s residual clause (including Johnson). But while some of 

those ACCA suits were pending before us, we received a number of petitions for certiorari 

presenting related issues in the §16(b) context. And after issuing the relevant ACCA decisions, we 

vacated the judgments in those §16(b) cases and remanded them for further consideration. That 

we disposed of the ACCA and §16(b) petitions in that order, rather than its opposite, provides no 

reason to disregard the indeterminacy that §16(b) shares with ACCA’s residual clause. 

 

And of course, this Court’s experience in deciding ACCA cases only supports the conclusion that 

§16(b) is too vague. For that record reveals that a statute with all the same hallmarks as §16(b) 

could not be applied with the predictability the Constitution demands. See id., at ___–___ (slip 

op., at 6–9); supra, at 6–9. The Government would condemn us to repeat the past—to rerun the 

old ACCA tape, as though we remembered nothing from its first showing. But why should we 

disregard a lesson so hard learned? “Insanity,” Justice Scalia wrote in the last ACCA residual 

clause case before Johnson, “is doing the same thing over and over again, but expecting different 

results.” Sykes, 564 U.S., at 28 (dissenting opinion). We abandoned that lunatic practice in Johnson 

and see no reason to start it again. 



Sessions v. Dimaya • Justice Kagan’s Opinion 

 

82 PRINCETON UNIVERSITY MOOT COURT • SPRING 2019  

V 

 

Johnson tells us how to resolve this case. That decision held that “[t]wo features of [ACCA’s] 

residual clause conspire[d] to make it unconstitutionally vague.” 576 U.S., at ___ (slip op., at 5). 

Because the clause had both an ordinary-case requirement and an ill-defined risk threshold, it 

necessarily “devolv[ed] into guesswork and intuition,” invited arbitrary enforcement, and failed to 

provide fair notice. Id., at ___ (slip op., at 8). Section 16(b) possesses the exact same two features. 

And none of the minor linguistic disparities in the statutes makes any real difference. So just like 

ACCA’s residual clause, §16(b) “produces more unpredictability and arbitrariness than the Due 

Process Clause tolerates.” Id., at ___ (slip op., at 6). We accordingly affirm the judgment of the 

Court of Appeals. 

 

It is so ordered. 

 

 

JUSTICE GORSUCH, concurring in part and concurring in the judgment. 

 

Vague laws invite arbitrary power. Before the Revolution, the crime of treason in English law was 

so capaciously construed that the mere expression of disfavored opinions could invite 

transportation or death. The founders cited the crown’s abuse of “pretended” crimes like this as 

one of their reasons for revolution. See Declaration of Independence ¶ 21. Today’s vague laws 

may not be as invidious, but they can invite the exercise of arbitrary power all the same—by 

leaving the people in the dark about what the law demands and allowing prosecutors and courts to 

make it up. 

 

The law before us today is such a law. Before holding a lawful permanent resident alien like James 

Dimaya subject to removal for having committed a crime, the Immigration and Nationality Act 

requires a judge to determine that the ordinary case of the alien’s crime of conviction involves a 

substantial risk that physical force may be used. But what does that mean? Just take the crime at 

issue in this case, California burglary, which applies to everyone from armed home intruders to 

door-to-door salesmen peddling shady products. How, on that vast spectrum, is anyone supposed 

to locate the ordinary case and say whether it includes a substantial risk of physical force? The 

truth is, no one knows. The law’s silence leaves judges to their intuitions and the people to their 

fate. In my judgment, the Constitution demands more. 

 

* 

 

I begin with a foundational question. Writing for the Court in Johnson v. United States, 576 U.S. 

___ (2015), Justice Scalia held the residual clause of the Armed Career Criminal Act void for 

vagueness because it invited “more unpredictability and arbitrariness” than the Constitution 

allows. Id., at ___ (slip op., at 6). Because the residual clause in the statute now before us uses 

almost exactly the same language as the residual clause in Johnson, respect for precedent alone 

would seem to suggest that both clauses should suffer the same judgment.  

 

But first in Johnson and now again today JUSTICE THOMAS has questioned whether our 

vagueness doctrine can fairly claim roots in the Constitution as originally understood. See, e.g., 
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post, at 2–6 (dissenting opinion); Johnson, supra, at ___–___ (opinion concurring in judgment) 

(slip op., at 6–18). For its part, the Court has yet to offer a reply. I believe our colleague’s challenge 

is a serious and thoughtful one that merits careful attention. At day’s end, though, it is a challenge 

to which I find myself unable to subscribe. Respectfully, I am persuaded instead that void for 

vagueness doctrine, at least properly conceived, serves as a faithful expression of ancient due 

process and separation of powers principles the framers recognized as vital to ordered liberty under 

our Constitution.  

 

Consider first the doctrine’s due process underpinnings. The Fifth and Fourteenth Amendments 

guarantee that “life, liberty, or property” may not be taken “without due process of law.” That 

means the government generally may not deprive a person of those rights without affording him 

the benefit of (at least) those “customary procedures to which freemen were entitled by the old law 

of England.” Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 28 (1991) (Scalia, J., concurring in 

judgment) (internal quotation marks omitted). Admittedly, some have suggested that the Due 

Process Clause does less work than this, allowing the government to deprive people of their liberty 

through whatever procedures (or lack of them) the government’s current laws may tolerate. Post, 

at 3, n. 1 (opinion of THOMAS, J.) (collecting authorities). But in my view the weight of the 

historical evidence shows that the clause sought to ensure that the people’s rights are never any 

less secure against governmental invasion than they were at common law. Lord Coke took this 

view of the English due process guarantee. 1 E. Coke, The Second Part of the Institutes of the 

Laws of England 50 (1797). John Rutledge, our second Chief Justice, explained that Coke’s 

teachings were carefully studied and widely adopted by the framers, becoming “ ‘almost the 

foundations of our law.’ ” Klopfer v. North Carolina, 386 U.S. 213, 225 (1967). And many more 

students of the Constitution besides—from Justice Story to Justice Scalia—have agreed that this 

view best represents the original understanding of our own Due Process Clause. See, e.g., Murray’s 

Lessee v. Hoboken Land & Improvement Co., 18 How. 272, 277 (1856); 3 J. Story, Commentaries 

on the Constitution of the United States §1783, p. 661 (1833); Pacific Mut., supra, at 28–29 

(opinion of Scalia, J.); Eberle, Procedural Due Process: The Original Understanding, 4 Const. 

Comment. 339, 341 (1987). 

 

Perhaps the most basic of due process’s customary protections is the demand of fair notice. See 

Connally v. General Constr. Co., 269 U.S. 385, 391 (1926); see also Note, Textualism as Fair 

Notice, 123 Harv. L. Rev. 542, 543 (2009) (“From the inception of Western culture, fair notice has 

been recognized as an essential element of the rule of law”). Criminal indictments at common law 

had to provide “precise and sufficient certainty” about the charges involved. 4 W. Blackstone, 

Commentaries on the Laws of England 301 (1769) (Blackstone). Unless an “offence [was] set 

forth with clearness and certainty,” the indictment risked being held void in court. Id., at 302 

(emphasis deleted); 2 W. Hawkins, Pleas of the Crown, ch. 25, §§99, 100, pp. 244–245 (2d ed. 

1726) (“[I]t seems to have been anciently the common practice, where an indictment appeared to 

be [in]sufficient, either for its uncertainty or the want of proper legal words, not to put the 

defendant to answer it”). 

 

The same held true in civil cases affecting a person’s life, liberty, or property. A civil suit began 

by obtaining a writ—a detailed and specific form of action asking for particular relief. Bellia, 

Article III and the Cause of Action, 89 Iowa L. Rev. 777, 784–786 (2004); Subrin, How Equity 

Conquered Common Law: The Federal Rules of Civil Procedure in Historical Perspective, 135 U. 
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Pa. L. Rev. 909, 914–915 (1987). Because the various civil writs were clearly defined, English 

subjects served with one would know with particularity what legal requirement they were alleged 

to have violated and, accordingly, what would be at issue in court. Id., at 917; Moffitt, Pleadings 

in the Age of Settlement, 80 Ind. L. J. 727, 731 (2005). And a writ risked being held defective if it 

didn’t provide fair notice. Goldington v. Bassingburn, Y. B. Trin. 3 Edw. II, f. 27b (1310) 

(explaining that it was “the law of the land” that “no one [could] be taken by surprise” by having 

to “answer in court for what [one] has not been warned to answer”).  

 

The requirement of fair notice applied to statutes too. Blackstone illustrated the point with a case 

involving a statute that made “stealing sheep, or other cattle” a felony. 1 Blackstone 88 (emphasis 

deleted). Because the term “cattle” embraced a good deal more then than it does now (including 

wild animals, no less), the court held the statute failed to provide adequate notice about what it did 

and did not cover—and so the court treated the term “cattle” as a nullity. Ibid. All of which, 

Blackstone added, had the salutary effect of inducing the legislature to reenter the field and make 

itself clear by passing a new law extending the statute to “bulls, cows, oxen,” and more “by name.” 

Ibid. 

 

This tradition of courts refusing to apply vague statutes finds parallels in early American practice 

as well. In The Enterprise, 8 F. Cas. 732 (No. 4,499) (CC NY 1810), for example, Justice 

Livingston found that a statute setting the circumstances in which a ship may enter a port during 

an embargo was too vague to be applied, concluding that “the court had better pass” the statutory 

terms by “as unintelligible and useless” rather than “put on them, at great uncertainty, a very harsh 

signification, and one which the legislature may never have designed.” Id., at 735. In United States 

v. Sharp, 27 F. Cas. 1041 (No. 16,264) (CC Pa. 1815), Justice Washington confronted a statute 

which prohibited seamen from making a “revolt.” Id., at 1043. But he was unable to determine the 

meaning of this provision “by any authority . . . either in the common, admiralty, or civil law.” 

Ibid. As a result, he declined to “recommend to the jury, to find the prisoners guilty of making, or 

endeavouring to make a revolt, however strong the evidence may be.” Ibid. 

 

Nor was the concern with vague laws confined to the most serious offenses like capital crimes. 

Courts refused to apply vague laws in criminal cases involving relatively modest penalties. See, 

e.g., McJunkins v. State, 10 Ind. 140, 145 (1858). They applied the doctrine in civil cases too. See, 

e.g., Drake v. Drake, 15 N. C. 110, 115 (1833); Commonwealth v. Bank of Pennsylvania, 3 Watts 

& Serg. 173, 177 (Pa. 1842). As one court put it, “all laws” “ought to be expressed in such a 

manner as that its meaning may be unambiguous, and in such language as may be readily 

understood by those upon whom it is to operate.” McConvill v. Mayor and Aldermen of Jersey 

City, 39 N. J. L. 38, 42 (1876). “ ’It is impossible . . . to dissent from the doctrine of Lord Coke, 

that acts of parliament ought to be plainly and clearly, and not cunningly and darkly penned, 

especially in penal matters.’ ” Id., at 42–43.  

 

These early cases, admittedly, often spoke in terms of construing vague laws strictly rather than 

declaring them void. See, e.g., post, at 4–5 (opinion of THOMAS, J.); Johnson, 576 U.S., at ___–

___ (opinion of THOMAS, J.) (slip op., at 8–10). But in substance void the law is often exactly 

what these courts did: rather than try to construe or interpret the statute before them, judges 

frequently held the law simply too vague to apply. Blackstone, for example, did not suggest the 

court in his illustration should have given a narrowing construction to the term “cattle,” but argued 
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against giving it any effect at all. 1 Blackstone 88; see also Scalia, Assorted Canards of 

Contemporary Legal Analysis, 40 Case W. Res. L. Rev. 581, 582 (1989) (“I doubt . . . that any 

modern court would go to the lengths described by Blackstone in its application of the rule that 

penal statutes are to be strictly construed”); Note, Indefinite Criteria of Definiteness in Statutes, 

45 Harv. L. Rev. 160, n. 3 (1931) (explaining that “since strict construction, in effect, nullified 

ambiguous provisions, it was but a short step to declaring them void ab initio”); supra, at 5, n. 1 

(state courts holding vague statutory terms “void” or “null”). 

 

What history suggests, the structure of the Constitution confirms. Many of the Constitution’s other 

provisions presuppose and depend on the existence of reasonably clear laws. Take the Fourth 

Amendment’s requirement that arrest warrants must be supported by probable cause, and consider 

what would be left of that requirement if the alleged crime had no meaningful boundaries. Or take 

the Sixth Amendment’s mandate that a defendant must be informed of the accusations against him 

and allowed to bring witnesses in his defense, and consider what use those rights would be if the 

charged crime was so vague the defendant couldn’t tell what he’s alleged to have done and what 

sort of witnesses he might need to rebut that charge. Without an assurance that the laws supply fair 

notice, so much else of the Constitution risks becoming only a “parchment barrie[r]” against 

arbitrary power. The Federalist No. 48, p. 308 (C. Rossiter ed. 1961) (J. Madison). 

 

Although today’s vagueness doctrine owes much to the guarantee of fair notice embodied in the 

Due Process Clause, it would be a mistake to overlook the doctrine’s equal debt to the separation 

of powers. The Constitution assigns “[a]ll legislative Powers” in our federal government to 

Congress. Art. I, §1. It is for the people, through their elected representatives, to choose the rules 

that will govern their future conduct. See The Federalist No. 78, at 465 (A. Hamilton) (“The 

legislature . . . prescribes the rules by which the duties and rights of every citizen are to be 

regulated”). Meanwhile, the Constitution assigns to judges the “judicial Power” to decide “Cases” 

and “Controversies.” Art. III, §2. That power does not license judges to craft new laws to govern 

future conduct, but only to “discer[n] the course prescribed by law” as it currently exists and to 

“follow it” in resolving disputes between the people over past events. Osborn v. Bank of United 

States, 9 Wheat. 738, 866 (1824). 

 

From this division of duties, it comes clear that legislators may not “abdicate their responsibilities 

for setting the standards of the criminal law,” Smith v. Goguen, 415 U.S. 566, 575 (1974) , by 

leaving to judges the power to decide “the various crimes includable in [a] vague phrase,” Jordan 

v. De George, 341 U.S. 223, 242 (1951) (Jackson, J., dissenting). For “if the legislature could set 

a net large enough to catch all possible offenders, and leave it to the courts to step inside and say 

who could be rightfully detained, and who should be set at large[,] [t]his would, to some extent, 

substitute the judicial for the legislative department of government.” Kolender v. Lawson, 461 

U.S. 352, 358, n. 7 (1983) (internal quotation marks omitted). Nor is the worry only that vague 

laws risk allowing judges to assume legislative power. Vague laws also threaten to transfer 

legislative power to police and prosecutors, leaving to them the job of shaping a vague statute’s 

contours through their enforcement decisions. See Grayned v. City of Rockford, 408 U.S. 104, 108 

–109 (1972) (“A vague law impermissibly delegates basic policy matters to policemen, judges, 

and juries for resolution on an ad hoc and subjective basis”). 
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These structural worries are more than just formal ones. Under the Constitution, the adoption of 

new laws restricting liberty is supposed to be a hard business, the product of an open and public 

debate among a large and diverse number of elected representatives. Allowing the legislature to 

hand off the job of lawmaking risks substituting this design for one where legislation is made easy, 

with a mere handful of unelected judges and prosecutors free to “condem[n] all that [they] 

personally disapprove and for no better reason than [they] disapprove it.” Jordan, supra, at 242 

(Jackson, J., dissenting). Nor do judges and prosecutors act in the open and accountable forum of 

a legislature, but in the comparatively obscure confines of cases and controversies. See, e.g., A. 

Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics 151 (1962) (“A 

vague statute delegates to administrators, prosecutors, juries, and judges the authority of ad hoc 

decision, which is in its nature difficult if not impossible to hold to account, because of its narrow 

impact”). For just these reasons, Hamilton warned, while “liberty can have nothing to fear from 

the judiciary alone,” it has “every thing to fear from” the union of the judicial and legislative 

powers. The Federalist No. 78, at 466. No doubt, too, for reasons like these this Court has held 

“that the more important aspect of vagueness doctrine ‘is not actual notice, but . . . the requirement 

that a legislature establish minimal guidelines to govern law enforcement’ ” and keep the separate 

branches within their proper spheres. Kolender, supra, at 358 (quoting Goguen, supra, at 575 

(emphasis added)). 

 

* 

 

Persuaded that vagueness doctrine enjoys a secure footing in the original understanding of the 

Constitution, the next question I confront concerns the standard of review. What degree of 

imprecision should this Court tolerate in a statute before declaring it unconstitutionally vague? For 

its part, the government argues that where (as here) a person faces only civil, not criminal, 

consequences from a statute’s operation, we should declare the law unconstitutional only if it is 

“unintelligible.” But in the criminal context this Court has generally insisted that the law must 

afford “ordinary people . . . fair notice of the conduct it punishes.” Johnson, 576 U.S., at ___ (slip 

op., at 3). And I cannot see how the Due Process Clause might often require any less than that in 

the civil context either. Fair notice of the law’s demands, as we’ve seen, is “the first essential of 

due process.” Connally, 269 U.S., at 391. And as we’ve seen, too, the Constitution sought to 

preserve a common law tradition that usually aimed to ensure fair notice before any deprivation of 

life, liberty, or property could take place, whether under the banner of the criminal or the civil law. 

See supra, at 2–7.  

 

First principles aside, the government suggests that at least this Court’s precedents support 

adopting a less-than-fair-notice standard for civil cases. But even that much I do not see. This 

Court has already expressly held that a “stringent vagueness test” should apply to at least some 

civil laws—those abridging basic First Amendment freedoms. Hoffman Estates v. Flipside, 

Hoffman Estates, Inc., 455 U.S. 489, 499 (1982). This Court has made clear, too, that due process 

protections against vague laws are “not to be avoided by the simple label a State chooses to fasten 

upon its conduct or its statute.” Giaccio v. Pennsylvania, 382 U.S. 399, 402 (1966). So the 

happenstance that a law is found in the civil or criminal part of the statute books cannot be 

dispositive. To be sure, this Court has also said that what qualifies as fair notice depends “in part 

on the nature of the enactment.” Hoffman Estates, 455 U.S., at 498. And the Court has sometimes 

“expressed greater tolerance of enactments with civil rather than criminal penalties because the 
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consequences of imprecision are qualitatively less severe.” Id., at 498–499. But to acknowledge 

these truisms does nothing to prove that civil laws must always be subject to the government’s 

emaciated form of review. 

 

In fact, if the severity of the consequences counts when deciding the standard of review, shouldn’t 

we also take account of the fact that today’s civil laws regularly impose penalties far more severe 

than those found in many criminal statutes? Ours is a world filled with more and more civil laws 

bearing more and more extravagant punishments. Today’s “civil” penalties include confiscatory 

rather than compensatory fines, forfeiture provisions that allow homes to be taken, remedies that 

strip persons of their professional licenses and livelihoods, and the power to commit persons 

against their will indefinitely. Some of these penalties are routinely imposed and are routinely 

graver than those associated with misdemeanor crimes—and often harsher than the punishment 

for felonies. And not only are “punitive civil sanctions . . . rapidly expanding,” they are 

“sometimes more severely punitive than the parallel criminal sanctions for the same conduct.” 

Mann, Punitive Civil Sanctions: The Middleground Between Criminal and Civil Law, 101 Yale L. 

J. 1795, 1798 (1992) (emphasis added). Given all this, any suggestion that criminal cases warrant 

a heightened standard of review does more to persuade me that the criminal standard should be set 

above our precedent’s current threshold than to suggest the civil standard should be buried below 

it. 

 

Retreating to a more modest line of argument, the government emphasizes that this case arises in 

the immigration context and so implicates matters of foreign relations where the Executive enjoys 

considerable constitutional authority. But to acknowledge that the President has broad authority 

to act in this general area supplies no justification for allowing judges to give content to an 

impermissibly vague law.  

 

Alternatively still, Justice Thomas suggests that, at least at the time of the founding, aliens present 

in this country may not have been understood as possessing any rights under the Due Process 

Clause. For support, he points to the Alien Friends Act of 1798. An Act Concerning Aliens §1, 

1Stat. 571; post, at 6–12 (opinion of THOMAS, J.). But the Alien Friends Act—better known as 

the “Alien” part of the Alien and Sedition Acts—is one of the most notorious laws in our country’s 

history. It was understood as a temporary war measure, not one that the legislature would endorse 

in a time of tranquility. See, e.g., Fehlings, Storm on the Constitution: The First Deportation Law, 

10 Tulsa J. Comp. & Int’l L. 63, 70–71 (2002). Yet even then it was widely condemned as 

unconstitutional by Madison and many others. It also went unenforced, may have cost the 

Federalist Party its existence, and lapsed a mere two years after its enactment. With this fuller 

view, it seems doubtful the Act tells us a great deal about aliens’ due process rights at the founding. 

 

Besides, none of this much matters. Whether Madison or his adversaries had the better of the 

debate over the constitutionality of the Alien Friends Act, Congress is surely free to extend existing 

forms of liberty to new classes of persons—liberty that the government may then take only after 

affording due process. See, e.g., Sandin v. Conner, 515 U.S. 472, 477–478 (1995); Easterbrook, 

Substance and Due Process, 1982 S. Ct. Rev. 85, 88 (“If . . . the constitution, statute, or regulation 

creates a liberty or property interest, then the second step—determining ‘what process is due’—

comes into play”). Madison made this very point, suggesting an alien’s admission in this country 

could in some circumstances be analogous to “the grant of land to an individual,” which “may be 
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of favor not of right; but the moment the grant is made, the favor becomes a right, and must be 

forfeited before it can be taken away.” Madison’s Report 319. And, of course, that’s exactly what 

Congress eventually chose to do here. Decades ago, it enacted a law affording Mr. Dimaya lawful 

permanent residency in this country, extending to him a statutory liberty interest others 

traditionally have enjoyed to remain in and move about the country free from physical 

imprisonment and restraint. See Dimaya v. Lynch, 803 F. 3d 1110, 1111 (CA9 2015); 8 U.S.C. 

§§1101(20), 1255. No one suggests Congress had to enact statutes of this sort. And exactly what 

processes must attend the deprivation of a statutorily afforded liberty interest like this may pose 

serious and debatable questions. Cf. Murray’s Lessee, 18 How., at 277 (approving summary 

procedures in another context). But however summary those procedures might be, it’s hard to 

fathom why fair notice of the law—the most venerable of due process’s requirements—would not 

be among them. Connally, 269 U.S., at 391. 

 

Today, a plurality of the Court agrees that we should reject the government’s plea for a feeble 

standard of review, but for a different reason. Ante, at 5–6. My colleagues suggest the law before 

us should be assessed under the fair notice standard because of the special gravity of its civil 

deportation penalty. But, grave as that penalty may be, I cannot see why we would single it out for 

special treatment when (again) so many civil laws today impose so many similarly severe 

sanctions. Why, for example, would due process require Congress to speak more clearly when it 

seeks to deport a lawfully resident alien than when it wishes to subject a citizen to indefinite civil 

commitment, strip him of a business license essential to his family’s living, or confiscate his home? 

I can think of no good answer. 

 

* 

 

With the fair notice standard now in hand, all that remains is to ask how it applies to the case before 

us. And here at least the answer comes readily for me: to the extent it requires an “ordinary case” 

analysis, the portion of the Immigration and Nationality Act before us fails the fair notice test for 

the reasons Justice Scalia identified in Johnson and the Court recounts today.  

 

Just like the statute in Johnson, the statute here instructs courts to impose special penalties on 

individuals previously “convicted of” a “crime of violence.” 8 U.S.C. §§1227(a)(2)(A)(iii), 

1101(a)(43)(F). Just like the statute in Johnson, the statute here fails to specify which crimes 

qualify for that label. Instead, and again like the statute in Johnson, the statute here seems to require 

a judge to guess about the ordinary case of the crime of conviction and then guess whether a 

“substantial risk” of “physical force” attends its commission. 18 U.S.C. §16(b); Johnson, 576 U.S., 

at ___–___ (slip op., at 4–5). Johnson held that a law that asks so much of courts while offering 

them so little by way of guidance is unconstitutionally vague. And I do not see how we might 

reach a different judgment here.  

 

Any lingering doubt is resolved for me by taking account of just some of the questions judges 

trying to apply the statute using an ordinary case analysis would have to confront. Does a 

conviction for witness tampering ordinarily involve a threat to the kneecaps or just the promise of 

a bribe? Does a conviction for kidnapping ordinarily involve throwing someone into a car trunk or 

a noncustodial parent picking up a child from daycare? These questions do not suggest obvious 

answers. Is the court supposed to hold evidentiary hearings to sort them out, entertaining experts 
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with competing narratives and statistics, before deciding what the ordinary case of a given crime 

looks like and how much risk of violence it poses? What is the judge to do if there aren’t any 

reliable statistics available? Should (or must) the judge predict the effects of new technology on 

what qualifies as the ordinary case? After all, surely the risk of injury calculus for crimes like 

larceny can be expected to change as more thefts are committed by computer rather than by 

gunpoint. Or instead of requiring real evidence, does the statute mean to just leave it all to a judicial 

hunch? And on top of all that may be the most difficult question yet: at what level of generality is 

the inquiry supposed to take place? Is a court supposed to pass on the ordinary case of burglary in 

the relevant neighborhood or county, or should it focus on statewide or even national experience? 

How is a judge to know? How are the people to know? 

 

The implacable fact is that this isn’t your everyday ambiguous statute. It leaves the people to guess 

about what the law demands—and leaves judges to make it up. You cannot discern answers to any 

of the questions this law begets by resorting to the traditional canons of statutory interpretation. 

No amount of staring at the statute’s text, structure, or history will yield a clue. Nor does the statute 

call for the application of some preexisting body of law familiar to the judicial power. The statute 

doesn’t even ask for application of common experience. Choice, pure and raw, is required. Will, 

not judgment, dictates the result. 

 

* 

 

Having said this much, it is important to acknowledge some limits on today’s holding too. I have 

proceeded on the premise that the Immigration and Nationality Act, as it incorporates §16(b) of 

the criminal code, commands courts to determine the risk of violence attending the ordinary case 

of conviction for a particular crime. I have done so because no party before us has argued for a 

different way to read these statutes in combination; because our precedent seemingly requires this 

approach; and because the government itself has conceded (repeatedly) that the law compels it. 

Johnson, supra, at ___ (slip op., at 13); Taylor v. United States, 495 U.S. 575, 600 (1990); Brief 

for Petitioner 11, 30, 32, 36, 40, 47 (conceding that an ordinary case analysis is required).  

 

But any more than that I would not venture. In response to the problems engendered by the ordinary 

case analysis, JUSTICE THOMAS suggests that we should overlook the government’s concession 

about the propriety of that approach; reconsider our precedents endorsing it; and read the statute 

as requiring us to focus on the facts of the alien’s crime as committed rather than as the facts appear 

in the ordinary case of conviction. Post, at 20–32. But normally courts do not rescue parties from 

their concessions, maybe least of all concessions from a party as able to protect its interests as the 

federal government. And normally, too, the crucible of adversarial testing is crucial to sound 

judicial decisionmaking. We rely on it to “yield insights (or reveal pitfalls) we cannot muster 

guided only by our own lights.” Maslenjak v. United States, 582 U.S. ___, ___ (2017) 

(GORSUCH, J., concurring in part and concurring in judgment) (slip op., at 2).  

 

While sometimes we may or even must forgo the adversarial process, I do not see the case for 

doing so today. Maybe especially because I am not sure Justice Thomas’s is the only available 

alternative reading of the statute we would have to consider, even if we did reject the government’s 

concession and wipe the precedential slate clean. We might also have to consider an interpretation 

that would have courts ask not whether the alien’s crime of conviction ordinarily involves a risk 
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of physical force, or whether the defendant’s particular crime involved such a risk, but whether the 

defendant’s crime of conviction always does so. After all, the language before us requires a 

conviction for an “offense . . . that, by its nature, involves a substantial risk of physical force.” 18 

U.S.C. §16(b) (emphasis added). Plausibly, anyway, the word “nature” might refer to an inevitable 

characteristic of the offense; one that would present itself automatically, whenever the statute is 

violated. See 10 Oxford English Dictionary 247 (2d ed. 1989). While I remain open to different 

arguments about our precedent and the proper reading of language like this, I would address them 

in another case, whether involving the INA or a different statute, where the parties have a chance 

to be heard and we might benefit from their learning.  

 

It’s important to note the narrowness of our decision today in another respect too. Vagueness 

doctrine represents a procedural, not a substantive, demand. It does not forbid the legislature from 

acting toward any end it wishes, but only requires it to act with enough clarity that reasonable 

people can know what is required of them and judges can apply the law consistent with their 

limited office. Our history surely bears examples of the judicial misuse of the so-called 

“substantive component” of due process to dictate policy on matters that belonged to the people to 

decide. But concerns with substantive due process should not lead us to react by withdrawing an 

ancient procedural protection compelled by the original meaning of the Constitution. 

 

Today’s decision sweeps narrowly in yet one more way. By any fair estimate, Congress has largely 

satisfied the procedural demand of fair notice even in the INA provision before us. The statute lists 

a number of specific crimes that can lead to a lawful resident’s removal—for example, murder, 

rape, and sexual abuse of a minor. 8 U.S.C. §1101(a)(43)(A). Our ruling today does not touch this 

list. We address only the statute’s “residual clause” where Congress ended its own list and asked 

us to begin writing our own. Just as Blackstone’s legislature passed a revised statute clarifying that 

“cattle” covers bulls and oxen, Congress remains free at any time to add more crimes to its list. It 

remains free, as well, to write a new residual clause that affords the fair notice lacking here. 

Congress might, for example, say that a conviction for any felony carrying a prison sentence of a 

specified length opens an alien to removal. Congress has done almost exactly this in other laws. 

See, e.g., 18 U.S.C. §922(g). What was done there could be done here. 

 

But those laws are not this law. And while the statute before us doesn’t rise to the level of 

threatening death for “pretended offences” of treason, no one should be surprised that the 

Constitution looks unkindly on any law so vague that reasonable people cannot understand its 

terms and judges do not know where to begin in applying it. A government of laws and not of men 

can never tolerate that arbitrary power. And, in my judgment, that foundational principle dictates 

today’s result. Because I understand them to be consistent with what I have said here, I join Parts 

I, III, IV–B, and V of the Court’s opinion and concur in the judgment. 


